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S. RES. 268 

At the request of Mr. MENENDEZ, the 
name of the Senator from Oregon (Mr. 
MERKLEY) was added as a cosponsor of 
S. Res. 268, a resolution recognizing 
Hispanic Heritage Month and cele-
brating the heritage and culture of 
Latinos in the United States and their 
immense contributions to the Nation. 

S. RES. 276 

At the request of Mr. BURRIS, his 
name was added as a cosponsor of S. 
Res. 276, a resolution designating Sep-
tember 22, 2009, as ‘‘National Falls Pre-
vention Awareness Day’’. 

AMENDMENT NO. 2447 

At the request of Mrs. HUTCHISON, the 
name of the Senator from Georgia (Mr. 
ISAKSON) was added as a cosponsor of 
amendment No. 2447 intended to be pro-
posed to H.R. 2996, a bill making appro-
priations for the Department of the In-
terior, environment, and related agen-
cies for the fiscal year ending Sep-
tember 30, 2010, and for other purposes. 

AMENDMENT NO. 2454 

At the request of Mr. VITTER, the 
names of the Senator from Alabama 
(Mr. SHELBY), the Senator from Okla-
homa (Mr. INHOFE) and the Senator 
from Nebraska (Mr. JOHANNS) were 
added as cosponsors of amendment No. 
2454 intended to be proposed to H. R. 
2996, a bill making appropriations for 
the Department of the Interior, envi-
ronment, and related agencies for the 
fiscal year ending September 30, 2010, 
and for other purposes. 

AMENDMENT NO. 2455 

At the request of Mr. VITTER, the 
name of the Senator from Oklahoma 
(Mr. INHOFE) was added as a cosponsor 
of amendment No. 2455 intended to be 
proposed to H.R. 2996, a bill making ap-
propriations for the Department of the 
Interior, environment, and related 
agencies for the fiscal year ending Sep-
tember 30, 2010, and for other purposes. 

AMENDMENT NO. 2456 

At the request of Mr. CARPER, the 
name of the Senator from Minnesota 
(Mr. FRANKEN) was added as a cospon-
sor of amendment No. 2456 proposed to 
H.R. 2996, a bill making appropriations 
for the Department of the Interior, en-
vironment, and related agencies for the 
fiscal year ending September 30, 2010, 
and for other purposes. 

AMENDMENT NO. 2460 

At the request of Mrs. FEINSTEIN, the 
name of the Senator from California 
(Mrs. BOXER) was added as a cosponsor 
of amendment No. 2460 proposed to 
H.R. 2996, a bill making appropriations 
for the Department of the Interior, en-
vironment, and related agencies for the 
fiscal year ending September 30, 2010, 
and for other purposes. 
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STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. REED: 
S. 1691. A bill to comprehensively 

regulate derivatives markets to in-
crease transparency and reduce risks in 

the financial system; to the Committee 
on Banking, Housing, and Urban Af-
fairs. 

Mr. REED. Mr. President, today I in-
troduce the Comprehensive Derivatives 
Regulation Act of 2009, or the CDRA, 
which establishes for the first time a 
comprehensive regulatory framework 
to prevent derivatives trading activi-
ties from ever again contributing to 
catastrophic failures in our financial 
system. One year ago this month our 
nation found itself on the verge of a 
total financial meltdown with decades- 
old financial institutions collapsing 
overnight and credit markets freezing 
up in large part because companies like 
AIG took huge and risky bets selling 
totally unregulated credit default 
swaps, bets that backfired when the 
housing bubble burst. 

Derivatives are financial contracts 
that investors use to manage their 
risks or grow their portfolios. They are 
called derivatives because they derive 
their value from other things such as 
the price of corn at a future date, or 
whether a company fails to make good 
on its debts. While most derivatives 
offer companies the ability to better 
manage their risks, some irresponsible 
financial firms took huge risks in re-
cent years using new, untested, and un-
regulated derivatives products. When 
these firms faltered, it sent 
shockwaves through our financial sys-
tem and landed us in a recession. As a 
result, today families in Rhode Island 
and throughout the country struggle to 
keep their jobs and stay in their 
homes. 

I have been working over the past 
year with my Senate colleagues to de-
velop a series of critical reforms to the 
financial sector to ensure that we 
never face such a perilous situation 
again. As the Chairman of the Securi-
ties, Insurance, and Investment Sub-
committee of the Senate Banking Com-
mittee, I have introduced bills to 
greatly strengthen oversight of credit 
rating agencies and hedge funds, which 
until now have been subject to rel-
atively little regulation. 

Introducing the CDRA is another key 
step in filling the huge regulatory gaps 
in our financial system. This bill would 
put in place a truly comprehensive 
framework for regulating all such prod-
ucts. Derivatives have been overseen 
by two market regulators, the Securi-
ties and Exchange Commission, SEC, 
which has broad responsibility for pro-
tecting investors and ensuring the in-
tegrity of securities markets, and the 
Commodity Futures Trading Commis-
sion, CFTC, which regulates com-
modity futures and the exchanges on 
which those products are traded. 

In part because of this shared juris-
diction, large segments of the deriva-
tives markets, such as credit default 
swaps, have gone entirely unsupervised 
by either agency. This bill will fill 
these regulatory gaps. 

First, the bill would require stand-
ardized credit default swaps and other 
unregulated derivatives to be traded 

through a clearinghouse. This would 
protect the companies and the finan-
cial system from the risks posed by 
these instruments. Importantly, the 
bill also grants regulators the ability 
to oversee any new derivative product 
in the future, so dealers can no longer 
create products that fall into holes in 
the law. 

Second, the bill establishes robust 
capital and margin requirements for 
derivatives dealers and other major 
market participants, and subjects them 
to higher standards for products that 
are not traded on clearinghouses. 

Third, the bill subjects firms to new 
conduct requirements to protect inves-
tors from abusive practices in the mar-
ket. It also includes new recordkeeping 
and reporting requirements to ensure 
that regulators and investors have 
broad information about derivatives 
transactions and positions throughout 
the financial sector. 

Fourth, the bill combats fraud and 
manipulation in derivatives markets 
by giving regulators new authority to 
set position limits and oversee the 
marketing of products to certain inves-
tors. The bill strengthens thresholds in 
place to ensure only sophisticated in-
vestors are engaging in certain types of 
trading. 

Finally, the bill rationalizes the 
sharing of jurisdiction between the 
SEC and CFTC, and establishes a proc-
ess for quickly assigning responsibility 
for new products so they do not fall 
through the cracks. Specifically, the 
bill provides the SEC with jurisdiction 
over all derivatives that are securities 
or can be used as synthetic substitutes 
for securities, because without such au-
thority over products that can affect 
securities markets, the SEC cannot ac-
complish its mission to protect inves-
tors and ensure the integrity and fair-
ness of markets. The bill provides the 
CFTC with jurisdiction over all other 
derivatives. The bill also provides a 
fast and efficient process for the U.S. 
Court of Appeals for the District of Co-
lumbia Circuit to resolve any dif-
ferences in views between the agencies 
that might arise. 

I hope my colleagues will join me in 
improving the oversight of credit de-
fault swaps and other derivatives prod-
ucts by cosponsoring this legislation 
and supporting its passage. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 1691 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Comprehensive Derivatives Regulation 
Act of 2009’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows: 

Sec. 1. Short title; table of contents. 
Sec. 2. Findings. 
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TITLE I—REGULATION OF SECURITY- 

BASED DERIVATIVES 
Sec. 101. Definitions. 
Sec. 102. Rationalization of financial prod-

uct oversight. 
Sec. 103. Required clearing of standardized 

derivative through central 
counterparties and the use of 
trade repositories. 

Sec. 104. Prudential supervision and regula-
tion of significant security- 
based derivatives market par-
ticipants and incentives for 
trading on regulated exchanges. 

Sec. 105. Recordkeeping and reporting re-
quirements for derivatives mar-
ket participants. 

Sec. 106. Prohibition of market manipula-
tion, fraud, and other market 
abuses. 

Sec. 107. Protections for marketing secu-
rity-based swaps to certain per-
sons. 

Sec. 108. Enforcement. 
Sec. 109. Enforceability of security-based 

swaps. 
Sec. 110. Transfer and rights of certain 

CFTC employees. 
TITLE II—REGULATION OF COMMODITY- 

BASED DERIVATIVES 
Sec. 201. Definitions. 
Sec. 202. Rationalization of financial prod-

uct oversight. 
Sec. 203. Required clearing of standardized 

derivatives through central 
counterparties and use of trade 
repositories. 

Sec. 204. Prudential supervision and regula-
tion of significant commodity- 
based derivatives market par-
ticipants and incentives for 
trading on regulated exchanges. 

Sec. 205. Recordkeeping and reporting re-
quirements for derivatives mar-
ket participants. 

Sec. 206. Prohibition of market manipula-
tion, fraud, and other market 
abuses. 

Sec. 207. Protections for marketing com-
modity-based swaps to certain 
persons. 

Sec. 208. Commodity-based swap execution 
facilities. 

Sec. 209. Enforcement. 
Sec. 210. Enforceability of commodity-based 

swaps. 
TITLE III—OTHER PROVISIONS 

Sec. 301. Margining and other risk manage-
ment standards for central 
counterparties. 

Sec. 302. Determining the status of swaps. 
Sec. 303. Study and report on implementa-

tion. 
Sec. 304. Rulemaking. 
Sec. 305. Effective date. 
SEC. 2. FINDINGS. 

Congress finds that— 
(1) in recent years, the over-the-counter 

derivatives market has grown rapidly, but 
regulators have lacked key information and 
adequate authority to address systemic and 
other risks posed by unregulated derivatives 
trading; 

(2) excessive risk taking among market 
participants, combined with limited regu-
latory oversight of such products, was a sig-
nificant cause of the recent financial crisis; 

(3) lack of transparency in the markets has 
contributed to market instability and uncer-
tainty, and has resulted in a less efficient 
marketplace; 

(4) customized derivative products provide 
key benefits to certain market participants 
and should be permitted under comprehen-
sive regulation, but all derivatives activities 
should be accompanied by appropriate risk 
management and prudential standards; and 

(5) the trading of derivatives on regulated 
exchanges should be encouraged because of 
the significant associated market effi-
ciencies. 

TITLE I—REGULATION OF SECURITY- 
BASED DERIVATIVES 

SEC. 101. DEFINITIONS. 
(a) DEFINITIONS UNDER THE SECURITIES EX-

CHANGE ACT OF 1934.—Section 3(a) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 
78c(a)) is amended— 

(1) in paragraph (10), by inserting ‘‘secu-
rity-based swap,’’ after ‘‘security future,’’; 

(2) in paragraph (13), by adding at the end 
the following: ‘‘For any security-based swap, 
such terms include the execution, termi-
nation (prior to its scheduled maturity date), 
assignment, exchange, or similar transfer or 
conveyance of, or extinguishing of rights or 
obligations under, a security-based swap, as 
the context may require.’’; 

(3) in paragraph (14), by adding at the end 
the following: ‘‘For any security-based swap, 
such terms include the execution, termi-
nation (prior to its scheduled maturity date), 
assignment, exchange, or similar transfer or 
conveyance of, or extinguishing of rights or 
obligations under, a security-based swap, as 
the context may require.’’; and 

(4) by adding at the end the following: 
‘‘(65) DERIVATIVE.—The term ‘derivative’ 

means— 
‘‘(A) any future, forward, swap, warrant, 

put, call, straddle, option, or privilege on or 
related to— 

‘‘(i) any security, or group or index of secu-
rities (including any interest therein or 
based on the value thereof); or 

‘‘(ii) any issuer of securities or group or 
index of issuers of securities (including any 
interest therein or based on the value there-
of); and 

‘‘(B) any contract of sale for future deliv-
ery of any commodity (or option on such 
contract). 

‘‘(66) SWAP.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), the term ‘swap’ means any 
agreement, contract, or transaction that— 

‘‘(i) is a put, call, cap, floor, collar, or simi-
lar option of any kind for the purchase or 
sale of, or based on the value of, 1 or more 
interest or other rates, currencies, commod-
ities, indices, quantitative measures, or 
other financial or economic interests or 
property of any kind; 

‘‘(ii) provides for any purchase, sale, pay-
ment, or delivery (other than a dividend on 
an equity security) that is dependent on the 
occurrence, nonoccurrence, or the extent of 
the occurrence of an event or contingency 
associated with a potential financial, eco-
nomic, or commercial consequence; 

‘‘(iii) provides on an executory basis for 
the exchange, on a fixed or contingent basis, 
of 1 or more payments based on the value or 
level of 1 or more interest or other rates, 
currencies, commodities, securities, instru-
ments of indebtedness, indices, quantitative 
measures, or other financial or economic in-
terests or property of any kind, or any inter-
est therein or based on the value thereof, and 
that transfers, as between the parties to the 
transaction, in whole or in part, the finan-
cial risk associated with a future change in 
any such value or level without also con-
veying a current or future direct or indirect 
ownership interest in an asset (including any 
enterprise or investment pool) or liability 
that incorporates the financial risk so trans-
ferred, any such agreement, contract, or 
transaction commonly known as an interest 
rate swap, including a rate floor, rate cap, 
rate collar, cross-currency rate swap, basis 
swap, currency swap, equity index swap, eq-
uity swap, debt index swap, debt swap, credit 
spread, credit default swap, credit swap, 

weather swap, energy swap, metal swap, ag-
ricultural swap, emissions swap, or com-
modity swap; 

‘‘(iv) is an agreement, contract, or trans-
action that is, or in the future becomes, 
commonly known to the trade as a swap; or 

‘‘(v) is any combination or permutation of, 
or option on, any agreement, contract, or 
transaction described in any of clauses (i) 
through (iv). 

‘‘(B) EXCLUSIONS.—The term ‘swap’ does 
not include— 

‘‘(i) any contract of sale for future delivery 
traded on or subject to the rules of any board 
of trade designated as a contract market 
under section 5 of the Commodity Exchange 
Act (7 U.S.C. 7)— 

‘‘(I) on a commodity other than a security; 
or 

‘‘(II) that is not based on or subject to the 
occurrence of a bona fide contingency that 
might reasonably be expected to affect or be 
affected by the creditworthiness of a party 
other than a party to such contract; 

‘‘(ii) any sale of any cash commodity or se-
curity for deferred or delayed shipment or 
delivery; 

‘‘(iii) any put, call, straddle, option, or 
privilege on any security, certificate of de-
posit, or group or index of securities, includ-
ing any interest therein or based, in whole or 
in part, on the value thereof, whether phys-
ically or cash settled; 

‘‘(iv) any put, call, straddle, option, or 
privilege entered into on a national securi-
ties exchange registered pursuant to section 
6(a) relating to foreign currency; 

‘‘(v) any agreement, contract, or trans-
action providing for the purchase or sale of 1 
or more securities on a fixed basis, whether 
physically or cash settled; 

‘‘(vi) any agreement, contract, or trans-
action providing for the purchase or sale of 1 
or more securities on a contingent basis, un-
less such agreement, contract, or trans-
action predicates such purchase or sale on 
the occurrence of a bona fide contingency 
that might reasonably be expected to affect 
or be affected by the creditworthiness of a 
party other than a party to the agreement, 
contract, or transaction; 

‘‘(vii) any note, bond, or evidence of in-
debtedness that is a security (as defined in 
section 2(a)(1) of the Securities Act of 1933 
(15 U.S.C. 77b(a)(1)) or paragraph (10) of this 
subsection); 

‘‘(viii) any agreement, contract, or trans-
action that is— 

‘‘(I) based on, or references, a security; and 
‘‘(II) entered into directly or through an 

underwriter (as defined in section 2(a)(11) of 
the Securities Act of 1933 (15 U.S.C. 
77b(a)(11))) by the issuer of such security; 

‘‘(ix) any security future product (as de-
fined in paragraph (56)); 

‘‘(x) any hybrid instrument that is pre-
dominantly a banking product, as provided 
in section 405 of the Commodity Futures 
Modernization Act of 2000 (Public Law 106– 
554; 114 Stat. 2763A–455), or any hybrid in-
strument that is predominantly a security, 
as provided in section 2(f) of the Commodity 
Exchange Act (as in effect on the day before 
the date of enactment of the Comprehensive 
Derivatives Regulation Act of 2009); 

‘‘(xi) any agreement, contract, or trans-
action that is an insurance or endowment 
policy or annuity contract or optional annu-
ity contract issued by a corporation that is 
subject to the supervision of the insurance 
commissioner, bank commissioner, or any 
agency or officer performing like functions, 
of any State; or 

‘‘(xii) any identified banking product speci-
fied in paragraphs (1) through (5) of section 
206(a) of the Gramm-Leach-Bliley Act (15 
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U.S.C. 78c note), mortgage or mortgage pur-
chase commitment, or any sale of install-
ment loan contracts or receivables, if any 
such product or instrument is not marketed 
or sold as an alternative to a swap. 

‘‘(67) ELIGIBLE CONTRACT PARTICIPANT.—The 
term ‘eligible contract participant’ means— 

‘‘(A) acting for its own account— 
‘‘(i) a financial institution (as defined in 

section 1a(15) of the Commodity Exchange 
Act (7 U.S.C. 1(a)(15)), as in effect on the day 
before the date of enactment of the Com-
prehensive Derivatives Regulation Act of 
2009); 

‘‘(ii) an insurance company that is regu-
lated by a State, or that is regulated by a 
foreign government and is subject to com-
parable regulation, as determined by the 
Commission, including a regulated sub-
sidiary or affiliate of such an insurance com-
pany; 

‘‘(iii) an investment company that is sub-
ject to regulation under the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et seq.) 
or a foreign person performing a similar role 
or function subject as such to foreign regula-
tion (regardless of whether each investor in 
the investment company or the foreign per-
son is itself an eligible contract participant); 

‘‘(iv) a commodity pool that— 
‘‘(I) has total net assets exceeding 

$5,000,000; and 
‘‘(II) is formed and operated by a person 

that is subject to regulation under the Com-
modity Exchange Act (7 U.S.C. 1 et seq.) or 
a foreign person performing a similar role or 
function subject as such to foreign regula-
tion (regardless of whether each investor in 
the commodity pool or the foreign person is 
itself an eligible contract participant); 

‘‘(v) a corporation, partnership, proprietor-
ship, organization, trust, or other entity— 

‘‘(I) that has total net assets exceeding 
$10,000,000; or 

‘‘(II) that— 
‘‘(aa) has total net assets exceeding 

$5,000,000; and 
‘‘(bb) enters into an agreement, contract, 

or transaction in connection with the con-
duct of the business of the entity or to man-
age the risk associated with an asset or li-
ability owned or incurred or reasonably like-
ly to be owned or incurred by the entity in 
the conduct of the business of the entity; 

‘‘(vi) an employee benefit plan that is sub-
ject to the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1001 et seq.), a 
governmental employee benefit plan, or a 
foreign person performing a similar role or 
function that is subject as such to foreign 
regulation— 

‘‘(I) that has total assets exceeding 
$5,000,000; or 

‘‘(II) the investment decisions of which are 
made by— 

‘‘(aa) an investment adviser or commodity 
trading advisor that is subject to regulation 
under the Investment Advisers Act of 1940 (15 
U.S.C. 80b–1 et seq.) or the Commodity Ex-
change Act (7 U.S.C. 1 et seq.); 

‘‘(bb) a foreign person performing a similar 
role or function that is subject as such to 
foreign regulation; 

‘‘(cc) a financial institution (as defined in 
section 1a(15) of the Commodity Exchange 
Act (7 U.S.C. 1(a)(15)), as in effect on the day 
before the date of enactment of the Com-
prehensive Derivatives Regulation Act of 
2009); or 

‘‘(dd) an insurance company described in 
clause (ii), or a regulated subsidiary or affil-
iate of such an insurance company; 

‘‘(vii)(I) a governmental entity (including 
the United States, a State, or a foreign gov-
ernment) or political subdivision of a gov-
ernmental entity; 

‘‘(II) a multinational or supranational gov-
ernment entity; or 

‘‘(III) an instrumentality, agency, or de-
partment of an entity described in subclause 
(I) or (II), 
except that such term does not include an 
entity, political subdivision, instrumen-
tality, agency, or department referred to in 
subclause (I) or (III), unless the entity, polit-
ical subdivision, instrumentality, agency, or 
department owns and invests on a discre-
tionary basis $50,000,000 or more in invest-
ments, provided that, with respect to any 
State or entity, political subdivision, agen-
cy, or department of a State, such amount is 
exclusive of any proceeds from any offering 
of municipal securities; 

‘‘(viii)(I) a broker or dealer that is subject 
to regulation under this title or a foreign 
person performing a similar role or function 
that is subject as such to foreign regulation, 
except that, if the broker or dealer or foreign 
person is a natural person or proprietorship, 
the broker or dealer or foreign person shall 
not be considered to be an eligible contract 
participant, unless the broker or dealer or 
foreign person also meets the requirements 
of clause (v) or (xi); 

‘‘(II) an associated person of a registered 
broker or dealer concerning the financial or 
securities activities, of which, the registered 
person makes and keeps records under sec-
tion 15C(b) or 17(h); and 

‘‘(III) an investment bank holding com-
pany (as defined in section 17(i)); 

‘‘(ix) a futures commission merchant that 
is subject to regulation under the Com-
modity Exchange Act or a foreign person 
performing a similar role or function that is 
subject as such to foreign regulation, except 
that, if the futures commission merchant or 
foreign person is a natural person or propri-
etorship, the futures commission merchant 
or foreign person shall not be considered to 
be an eligible contract participant, unless 
the futures commission merchant or foreign 
person also meets the requirements of clause 
(v) or (xi); 

‘‘(x) a floor broker or floor trader that is 
subject to regulation under the Commodity 
Exchange Act in connection with any trans-
action that takes place on or through the fa-
cilities of a registered entity (as defined in 
section 1a(29) of the Commodity Exchange 
Act (7 U.S.C. 1(a)(29)), as in effect on the day 
before the date of enactment of the Com-
prehensive Derivatives Regulation Act of 
2009, other than an electronic trading facil-
ity with respect to a significant price dis-
covery contract), or an exempt board of 
trade operating under section 5d of the Com-
modity Exchange Act (7 U.S.C. 7a–3), or any 
affiliate thereof, on which such person regu-
larly trades; or 

‘‘(xi) a natural person who— 
‘‘(I) owns and invests on a discretionary 

basis not less than $10,000,000; 
‘‘(II) owns and invests on a discretionary 

basis not less than $5,000,000 and who enters 
into the agreement, contract, or transaction 
in order to manage the risk associated with 
an asset owned or liability incurred, or rea-
sonably likely to be owned or incurred, by 
the individual; or 

‘‘(III) is an officer or director of an entity 
(or a person performing similar functions) 
and who enters into the agreement, contract, 
or transaction in order to manage the risk 
associated with the securities of such entity 
owned by the individual at the time of enter-
ing into the agreement, contract, or trans-
action; 

‘‘(B)(i) a person described in clause (i), (ii), 
(iv), (v), (viii), (ix), or (x) of subparagraph (A) 
or in subparagraph (C), acting as broker or 
performing an equivalent agency function on 
behalf of another person described in sub-
paragraph (A) or (C); or 

‘‘(ii) an investment adviser that is subject 
to regulation under the Investment Advisers 

Act of 1940 (15 U.S.C. 80b–1 et seq.), a com-
modity trading advisor that is subject to 
regulation under the Commodity Exchange 
Act (7 U.S.C. 1 et seq.), a foreign person per-
forming a similar role or function that is 
subject as such to foreign regulation, or a 
person described in clause (i), (ii), (iv), (v), 
(viii), (ix), or (x) of subparagraph (A) or in 
subparagraph (C), in any such case acting as 
investment manager or fiduciary (but ex-
cluding a person acting as broker or per-
forming an equivalent agency function) for 
another person described in subparagraph (A) 
or (C) and who is authorized by such person 
to commit such person to the transaction; or 

‘‘(C) any other person that the Commission 
determines by rule, jointly with the Com-
modity Futures Trading Commission, to be 
an eligible contract participant, in light of 
the financial or other qualifications of the 
person. 

‘‘(68) PERSON ASSOCIATED WITH A SIGNIFI-
CANT SECURITY-BASED DERIVATIVES MARKET 
PARTICIPANT.— 

‘‘(A) IN GENERAL.—The term ‘person associ-
ated with a significant security-based de-
rivatives market participant’ or ‘associated 
person of a significant security-based deriva-
tives market participant’ means— 

‘‘(i) any partner, officer, director, or 
branch manager of a significant security- 
based derivatives market participant (in-
cluding any individual who holds a similar 
status or performs a similar function with 
respect to any partner, officer, director, or 
branch manager of a significant security- 
based derivatives market participant); 

‘‘(ii) any person that directly or indirectly 
controls, is controlled by, or is under com-
mon control with a significant security- 
based derivatives market participant; and 

‘‘(iii) any employee of a significant secu-
rity-based derivatives market participant. 

‘‘(B) EXCLUSION.—Other than for purposes 
of section 15F(e)(2), the term ‘person associ-
ated with a significant commodity-based de-
rivatives market participant’ or ‘associated 
person of a significant security-based deriva-
tives market participant’ does not include 
any person associated with a significant se-
curity-based derivatives market participant, 
the functions of which are solely clerical or 
ministerial. 

‘‘(69) SECURITY DERIVATIVE.—The term ‘se-
curity derivative’ means— 

‘‘(A) any derivative, other than a deriva-
tive instrument swap, on or related to— 

‘‘(i) any security, or group or index of secu-
rities (including any interest therein or 
based on the value thereof); or 

‘‘(ii) any issuer of securities or group or 
index of issuers of securities (including any 
interest therein or based on the value there-
of); and 

‘‘(B) any security that the Commission by 
rule, regulation, or order determines is a se-
curity derivative. 

‘‘(70) SECURITY-BASED SWAP.—The term ‘se-
curity-based swap’ means a swap, of which a 
material term— 

‘‘(A) is based on the price, yield, value, or 
volatility of any security or any group or 
index of securities, or any interest therein, 
other than interest rate or currency; 

‘‘(B) is dependent on the occurrence, non-
occurrence, or the extent of the occurrence 
of an event or contingency associated with a 
potential financial, economic, or commercial 
consequence that is related to or based on a 
security, an interest in a security, an issuer 
of a security, or group or index of securities, 
or interests in securities or issuers of securi-
ties, or based on the value of any of the fore-
going; 

‘‘(C) provides for the purchase or sale of 1 
or more securities on a contingent basis, 
whether physically or cash settled, if such 
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agreement, contract, or transaction predi-
cates such purchase or sale on the occur-
rence of a bona fide contingency that might 
reasonably be expected to affect or be af-
fected by the creditworthiness of a party 
other than a party to the agreement, con-
tract, or transaction; or 

‘‘(D) allows for settlement of the swap by 
delivery of, or by reference to, any security. 

‘‘(71) SIGNIFICANT SECURITY-BASED DERIVA-
TIVES MARKET PARTICIPANT.—The term ‘sig-
nificant security-based derivatives market 
participant’ means— 

‘‘(A) any person (other than an investment 
company registered under the Investment 
Company Act of 1940) that is engaged in the 
business of purchasing or selling one or more 
security-based swaps (or security deriva-
tives, as the Commission determines by rule, 
regulation, or order) for such person’s own 
account or for others, or making a market in 
security-based swaps (or security deriva-
tives, as the Commission determines by rule, 
regulation, or order), the purchases or sales 
of which are not solely for the purpose of 
managing the risk associated with— 

‘‘(i) an asset that is or is anticipated to be 
owned, produced, manufactured, processed, 
or merchandised; 

‘‘(ii) potential changes in the value of serv-
ices to be purchased or provided, or antici-
pated to be purchased or provided; or 

‘‘(iii) a liability incurred or anticipated to 
be incurred by such person that is not, or is 
not related to, a security-based swap; or 

‘‘(B) any other person designated by the 
Commission, by rule, regulation, or order, 
after consultation with the Commodity Fu-
tures Trading Commission, as necessary or 
appropriate in the public interest, the pro-
tection of investors, or in furtherance of the 
purposes of this title. 

‘‘(72) TRADE REPOSITORY.—The term ‘trade 
repository’ means any person that collects, 
calculates, processes, or prepares informa-
tion with respect to transactions or posi-
tions in security-based swaps or security de-
rivatives by the Commission under section 
17C(d)(1)(A)(ii).’’. 

(b) DEFINITIONS UNDER THE SECURITIES ACT 
OF 1933.—Section 2(a) of the Securities Act of 
1933 (15 U.S.C. 77b(a)) is amended— 

(1) in paragraph (1), by inserting ‘‘security- 
based swap,’’ after ‘‘security future,’’; 

(2) in paragraph (3), by adding at the end 
the following: ‘‘Any offer or sale of a secu-
rity-based swap (or other security derivative 
as the Commission determines by rule or 
regulation) by or on behalf of the issuer of 
the securities upon which such security- 
based swap or security derivative is based or 
is referenced, an affiliate of the issuer, or an 
underwriter, shall constitute a contract for 
sale of, sale of, offer for sale, or offer to sell 
such securities.’’; and 

(3) by adding at the end the following: 
‘‘(17) The terms ‘derivative’, ‘swap’, ‘secu-

rity derivative’ and ‘security-based swap’ 
have the same meanings as in paragraphs 
(65), (66), (69), and (70), respectively, of sec-
tion 3(a) of the Securities Exchange Act of 
1934. 

‘‘(18) The terms ‘purchase’ or ‘sale’ of a se-
curity-based swap, shall be deemed to mean 
the execution, termination (prior to its 
scheduled maturity date), assignment, ex-
change, or similar transfer or conveyance of, 
or extinguishing of rights or obligations 
under, a security-based swap, as the context 
may require.’’. 
SEC. 102. RATIONALIZATION OF FINANCIAL 

PRODUCT OVERSIGHT. 
(a) REPEAL OF SWAP AGREEMENT EXCLU-

SION.— 
(1) REPEAL OF LAWS.—The following provi-

sions of law are repealed: 
(A) Sections 206A, 206B, and 206C of the 

Gramm-Leach-Bliley Act (15 U.S.C. 78c note). 

(B) Section 2A of the Securities Act of 1933 
(15 U.S.C. 77b–1). 

(C) Section 17(d) of the Securities Act of 
1933 (15 U.S.C. 77q(d)). 

(D) Section 3A of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c–1). 

(E) Section 9(i) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78i(i)). 

(F) Section 15(i) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78o(i)), as added by sec-
tion 303(f) of the Commodity Futures Mod-
ernization Act of 2000 (Public Law 106–554; 114 
Stat. 2763A–455). 

(G) Section 16(g) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78p(g)). 

(H) Section 20(f) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78t(f)). 

(I) Section 21A(g) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78u–1(g)). 

(2) CONFORMING AMENDMENT TO THE SECURI-
TIES ACT OF 1933.—Section 17(a) of the Securi-
ties Act of 1933 (15 U.S.C. 77q(a)) is amended 
by striking ‘‘or any security-based swap 
agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act)’’. 

(3) CONFORMING AMENDMENTS TO THE SECU-
RITIES EXCHANGE ACT OF 1934.—The Securities 
Exchange Act of 1934 (15 U.S.C. 78a et seq.) is 
amended— 

(A) in section 9(a) (15 U.S.C. 78i(a))— 
(i) in paragraph (1)— 
(I) by striking ‘‘For the’’ and inserting ‘‘for 

the’’; and 
(II) by striking the period at the end an in-

serting a semicolon; and 
(ii) by striking paragraphs (2) through (5) 

and inserting the following: 
‘‘(2) to effect, alone or with 1 or more other 

persons, a series of transactions in any secu-
rity registered on a national securities ex-
change or in connection with any security- 
based swap (or security derivative, as the 
Commission determines by rule, regulation, 
or order) with respect to such security cre-
ating actual or apparent active trading in 
such security, or raising or depressing the 
price of such security, for the purpose of in-
ducing the purchase or sale of such security 
by others; 

‘‘(3) if a broker or dealer, or other person 
selling or offering for sale or purchasing or 
offering to purchase the security to induce 
the purchase or sale of any security reg-
istered on a national securities exchange or 
any security-based swap (or security deriva-
tive, as the Commission determines by rule, 
regulation, or order) with respect to such se-
curity by the circulation or dissemination in 
the ordinary course of business of informa-
tion to the effect that the price of any such 
security will or is likely to rise or fall be-
cause of market operations of any 1 or more 
persons conducted for the purpose of raising 
or depressing the price of such security; 

‘‘(4) if a broker or dealer, or the person 
selling or offering for sale or purchasing or 
offering to purchase the security, to make, 
regarding any security registered on a na-
tional securities exchange or any security- 
based swap (or security derivative, as the 
Commission determines by rule, regulation, 
or order) with respect to such security, for 
the purpose of inducing the purchase or sale 
of such security or such security-based swap 
(or security derivative, as the Commission 
determines by rule, regulation, or order), 
any statement which was, at the time and in 
the light of the circumstances under which it 
was made, false or misleading with respect 
to any material fact, and which the broker, 
dealer, or such person knew or had reason-
able grounds to believe was false or mis-
leading; 

‘‘(5) for a consideration, received directly 
or indirectly from a broker or dealer, or 
other person selling or offering for sale or 
purchasing or offering to purchase the secu-
rity, to induce the purchase of any security 

registered on a national securities exchange 
or any security-based swap (or security de-
rivative, as the Commission determines by 
rule, regulation, or order) with respect to 
such security by the circulation or dissemi-
nation of information to the effect that the 
price of any such security will or is likely to 
rise or fall because of the market operations 
of any one or more persons conducted for the 
purpose of raising or depressing the price of 
such security; or’’; 

(B) in section 10(b) (15 U.S.C. 78j(b))— 
(i) by striking ‘‘or any securities-based 

swap agreement (as defined in section 206B of 
the Gramm-Leach-Bliley Act),’’; and 

(ii) by striking ‘‘Rules promulgated under 
subsection (b)’’ and all that follows through 
‘‘as they apply to securities’’; 

(C) in section 15(c)(1) (15 U.S.C. 78o(c)(1))— 
(i) in subparagraph (A) by striking ‘‘, or 

any security-based swap agreement (as de-
fined in section 206B of the Gramm-Leach- 
Bliley Act),’’; and 

(ii) in each of subparagraphs (B) and (C), by 
striking ‘‘swap agreement (as defined in sec-
tion 206B of the Gramm-Leach-Bliley Act)’’ 
each place that term appears and inserting 
‘‘swap’’; 

(D) in section 16(a)(2)(C) (15 U.S.C. 
78p(a)(2)(C)), by striking ‘‘swap agreement 
(as defined in section 206(b) of the Gramm- 
Leach-Bliley Act)’’ and inserting ‘‘swap (or 
security derivative, as the Commission de-
termines by rule, regulation, or order)’’; 

(E) in section 16(a)(3)(B) (15 U.S.C. 
78p(a)(3)(B)), by striking ‘‘security-based 
swap agreement’’ and inserting ‘‘swap (or se-
curity derivative, as the Commission deter-
mines by rule, regulation, or order)’’; 

(F) in section 16(b) (15 U.S.C. 78p(b))— 
(i) by striking ‘‘(as defined in section 206B 

of the Gramm-Leach-Bliley Act)’’ each place 
that term appears and inserting ‘‘; (or secu-
rity derivative, as the Commission deter-
mines by rule, regulation, or order)’’; and 

(ii) by striking ‘‘swap agreement’’ each 
place that term appears and inserting ‘‘swap 
(or security derivative, as the Commission 
determines by rule, regulation, or order)’’; 

(G) in section 20(d) (15 U.S.C. 78t(d)), by 
striking ‘‘or security-based swap agreement 
(as defined in section 206B of the Gramm- 
Leach-Bliley Act) with respect to such secu-
rity’’ and inserting ‘‘, security futures prod-
uct or swap’’; and 

(H) in section 21A(a)(1) (15 U.S.C. 78u– 
1(a)(1)), by striking ‘‘or security-based swap 
agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act)’’. 

(b) RATIONALIZATION OF SECURITY FUTURES 
OVERSIGHT.— 

(1) AMENDMENTS TO THE SECURITIES EX-
CHANGE ACT OF 1934.—The Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.) is 
amended— 

(A) in section 3(a) of (15 U.S.C. 78c(a)), by 
striking paragraph (55) and inserting the fol-
lowing: 

‘‘(55) The term ‘security future’— 
‘‘(A) means a contract of sale for future de-

livery of a security or an index of securities, 
including any interest therein or based on 
the value thereof, or based on any financial, 
economic, or commercial occurrence, extent 
of an occurrence, contingency, or con-
sequence that is related to or based on a se-
curity, an interest in a security, an issuer of 
a security, or group or index of securities, or 
interests in securities or issuers of securi-
ties, or based on the value of any of the fore-
going, other than an exempted security 
under paragraph (12), as in effect on the date 
of enactment of the Futures Trading Act of 
1982 (other than a municipal security, under 
paragraph (29), as in effect on the date of en-
actment of the Futures Trading Act of 1982); 
and 
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‘‘(B) does not include any security-based 

swap.’’; 
(B) in section 6 (15 U.S.C. 78f)— 
(i) by striking subsections (g), (i), and (k); 
(ii) by redesignating subsections (h) and (j) 

as subsections (g) and (h), respectively; and 
(iii) in subsection (g), as so redesignated— 
(I) in paragraph (2)— 
(aa) by striking ‘‘(A)’’; and 
(bb) by striking ‘‘and (B) meet the criteria 

specified in section 2(a)(1)(D)(i) of the Com-
modity Exchange Act’’; 

(II) in paragraph (3)(A), by striking ‘‘secu-
rity of a narrow-based security’’ and insert-
ing ‘‘of an’’; 

(III) in paragraph (3)(D), by striking ‘‘and 
the Commodity Futures Trading Commission 
jointly determine’’ and inserting ‘‘deter-
mines’’; 

(IV) in paragraph (3)(G), by striking ‘‘the 
prohibition against dual trading in section 4j 
of the Commodity Exchange Act (7 U.S.C. 6j) 
and the rules and regulations thereunder 
or’’; 

(V) in paragraph (4)(A), by striking ‘‘and 
the Commodity Futures Trading Commis-
sion, by rule, regulation, or order, may joint-
ly’’ and inserting ‘‘may, by rule, regulation, 
or order,’’; 

(VI) in paragraph (4)(B), by striking ‘‘and 
the Commodity Futures Trading Commis-
sion, by order, may jointly’’ and inserting 
‘‘may, by order,’’; 

(VII) in paragraph (6)— 
(aa) by striking ‘‘and the Commodity Fu-

tures Trading Commission’’; 
(bb) by striking ‘‘jointly’’; and 
(cc) by striking ‘‘and the Commodity Ex-

change Act’’; and 
(VIII) in paragraph (7)— 
(aa) by striking subparagraph (A) and in-

serting the following: 
‘‘(A) Notwithstanding paragraph (2), until 

the compliance date, a national securities 
exchange or national securities association 
that is registered pursuant to section 15A(a) 
may trade a security futures product that 
does not conform with any listing standard 
promulgated to meet the requirement speci-
fied in subparagraph (E) of paragraph (3).’’; 
and 

(bb) in subparagraph (B), by striking ‘‘and 
the Commodity Futures Trading Commission 
shall jointly’’ and inserting ‘‘shall’’; 

(C) in section 7 (15 U.S.C. 78g)— 
(i) in subsection (c)(2)(A)(ii), by striking 

‘‘and the Commodity Futures Trading Com-
mission shall jointly’’ and inserting ‘‘shall’’; 

(ii) in subsection (c)(2)(A), by striking ‘‘and 
the Commodity Futures Trading Commission 
have not jointly’’ and inserting ‘‘has not’’; 
and 

(iii) in subsection (c)(2)(B)— 
(I) by striking ‘‘and the Commodity Fu-

tures Trading Commission shall jointly’’ and 
inserting ‘‘shall’’; and 

(II) by striking ‘‘and the Commodity Fu-
tures Trading Commission jointly deem’’ and 
inserting ‘‘deems’’; 

(D) in section 11A (15 U.S.C. 78k–1), by 
striking subsection (e); 

(E) in section 12(k) (15 U.S.C. 78l(k))— 
(i) in paragraph (1), by striking ‘‘If the ac-

tions described in subparagraph (A) or (B) in-
volve a security futures product, the Com-
mission shall consult with and consider the 
views of the Commodity Futures Trading 
Commission.’’; and 

(ii) in paragraph (2)(B), by striking ‘‘If the 
actions described in subparagraph (A) in-
volve a security futures product, the Com-
mission shall consult with and consider the 
views of the Commodity Futures Trading 
Commission.’’; 

(F) in section 15 (15 U.S.C. 78o)— 
(i) in subsection (b), by striking paragraphs 

(11) and (12); and 
(ii) in subsection (c)(3)— 

(I) by striking ‘‘(A) No’’ and inserting 
‘‘No’’; and 

(II) by striking subparagraph (B); 
(G) in section 15A (15 U.S.C. 78o–3), by 

striking subsections (k), (l), and (m); 
(H) in section 17(b) (15 U.S.C. 78q(b))— 
(i) in paragraph (1)— 
(I) by striking ‘‘(1)’’ and all that follows 

through ‘‘All records’’ and inserting ‘‘All 
records’’; 

(II) by striking ‘‘of a—’’ and all that fol-
lows through ‘‘(A) registered’’ and inserting 
‘‘of a registered’’; and 

(III) by striking ‘‘; or’’ and all that follows 
through the end of subparagraph (B) and in-
serting a period; and 

(ii) by striking paragraphs (2) through (4); 
(I) in section 17A(b) (15 U.S.C. 78q–1(b))— 
(i) by striking paragraph (7); and 
(ii) by redesignating paragraph (8) as para-

graph (7); 
(J) in section 19 (15 U.S.C. 78s)— 
(i) in subsection (b)— 
(I) by striking paragraphs (7) and (9); and 
(II) by redesignating paragraph (8) as para-

graph (7); and 
(ii) in subsection (d), by striking paragraph 

(3); 
(K) in section 21 (15 U.S.C. 78u), by striking 

subsection (i); and 
(L) in section 28(e) (15 U.S.C. 78bb(e)), by 

striking paragraph (4). 
(2) CONFORMING AMENDMENTS TO THE SECU-

RITIES ACT OF 1933.—The Securities Act of 1933 
(15 U.S.C. 77 et seq.) is amended— 

(A) in section 2(a) (15 U.S.C. 77b(a)), by 
striking paragraph (16) and inserting the fol-
lowing: 

‘‘(16) The terms ‘security future’ and ‘secu-
rity futures product’ have the same mean-
ings as in sections 3(a)(55) and 3(a)(56), re-
spectively, of the Securities Exchange Act of 
1934.’’; and 

(B) in section 3(a)(14)(A) (15 U.S.C. 
77c(a)(14)(A)), by striking ‘‘or exempt from 
registration under subsection (b)(7) of such 
section 17A’’. 

(3) CONFORMING AMENDMENT TO THE INVEST-
MENT COMPANY ACT OF 1940.—Section 2(a)(52) 
of the Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(52)) is amended to read as fol-
lows: 

‘‘(52) The term ‘security future’ has the 
same meaning as in section 3(a)(55) of the Se-
curities Exchange Act of 1934.’’. 

(4) CONFORMING AMENDMENT TO THE INVEST-
MENT ADVISERS ACT OF 1940.—Section 202(a)(27) 
of the Investment Advisers Act of 1940 (15 
U.S.C. 80b–2(a)(27)) is amended to read as fol-
lows: 

‘‘(27) The term ‘security future’ has the 
same meaning as in section 3(a)(55) of the Se-
curities Exchange Act of 1934.’’. 

(5) CONFORMING AMENDMENTS TO THE SECU-
RITIES INVESTOR PROTECTION ACT OF 1970.—The 
Securities Investor Protection Act of 1970 (15 
U.S.C. 78aaa et seq.) is amended— 

(A) in section 3(a)(2)(A) (15 U.S.C. 
78ccc(a)(2)(A))— 

(i) in clause (i), by inserting ‘‘and’’ after 
the semicolon at the end; 

(ii) in clause (ii), by striking ‘‘; and’’ and 
inserting a period; and 

(iii) by striking clause (iii); and 
(B) in section 16(14) (15 U.S.C. 78lll(14)), by 

striking ‘‘section 3(a)(55)(A)’’ and inserting 
‘‘section 3(a)(55)’’. 

(c) CLARIFICATION OF THE STATUS OF EVENT 
CONTRACTS.— 

(1) AMENDMENTS TO THE SECURITIES EX-
CHANGE ACT OF 1934.—Section (3)(a)(10) of the 
Securities Exchange Act of 1934 (15 U.S.C. 
78c(a)(10) is amended— 

(A) by striking ‘‘term ‘security’ means any 
note’’ and inserting the following: ‘‘term ‘se-
curity’— 

‘‘(A) means— 
‘‘(i) any note’’; 

(B) by striking ‘‘or any certificate’’ and in-
serting the following: ‘‘; or 

‘‘(ii) any certificate’’; and 
(C) by striking ‘‘any of the foregoing, but 

shall not’’ and inserting the following: ‘‘any 
security described in clause (i); or 

‘‘(iii) any agreement, contract, or trans-
action that is associated with a financial, 
economic, or commercial occurrence, extent 
of an occurrence, contingency, or con-
sequence that is related to or based on a se-
curity, an interest in a security, an issuer of 
a security, or group or index of securities, or 
interests in securities or issuers of securi-
ties, or based on the value of any of the fore-
going or any security described in clause (i) 
or (ii); and 

‘‘(B) does not’’. 
(2) AMENDMENTS TO THE SECURITIES ACT OF 

1933.—Section (2)(a)(1) of the Securities Act of 
1933 (15 U.S.C. 77b(a)(1)) is amended— 

(A) by striking ‘‘means any note’’ and in-
serting the following: ‘‘means— 

‘‘(A) any note’’; 
(B) by striking ‘‘, or any certificate’’ and 

inserting the following: ‘‘; or 
‘‘(B) any certificate’’; and 
(C) by striking ‘‘any of the foregoing.’’ and 

inserting the following: ‘‘any security de-
scribed in subparagraph (A); or 

‘‘(C) any agreement, contract, or trans-
action that is associated with a financial, 
economic, or commercial occurrence, extent 
of an occurrence, contingency, or con-
sequence that is related to or based on a se-
curity, an interest in a security, an issuer of 
a security, or group or index of securities, or 
interests in securities or issuers of securi-
ties, or based on the value of any of the fore-
going or any security described in subpara-
graph (A) or (B).’’. 
SEC. 103. REQUIRED CLEARING OF STANDARD-

IZED DERIVATIVES THROUGH CEN-
TRAL COUNTERPARTIES AND THE 
USE OF TRADE REPOSITORIES. 

The Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.) is amended by inserting 
after section 17B (15 U.S.C. 78q–2) the fol-
lowing new section: 
‘‘SEC. 17C. USE OF CLEARING AGENCIES AND 

TRADE REPOSITORIES FOR DERIVA-
TIVES TRANSACTIONS. 

‘‘(a) FINDINGS.—Congress finds that— 
‘‘(1) the proliferation of over-the-counter 

security-based swaps poses unacceptable 
risks to the financial system; 

‘‘(2) clearing standardized security-based 
swaps through well-regulated central 
counterparties would reduce systemic risk in 
the financial system; 

‘‘(3) the markets for standardized security- 
based swaps suffer from a lack of reliable and 
accurate transaction information that is 
available to the public, investors, and regu-
lators; and 

‘‘(4) weaknesses in the regulation of mar-
kets for standardized security-based swaps 
have detracted from the efficiency and trans-
parency of trading in such markets and ham-
pered the surveillance and oversight of such 
markets. 

‘‘(b) PURPOSES.—The purposes of this sec-
tion are— 

‘‘(1) to establish well-regulated markets 
for standardized security-based swaps to pro-
mote efficiency and transparency of trading 
and enhance the surveillance and oversight 
of such markets; and 

‘‘(2) to promote the public interest, the 
protection of investors, and the maintenance 
of fair and orderly markets to assure— 

‘‘(A) the prompt and accurate clearance 
and settlement of transactions in standard-
ized security-based swaps; 

‘‘(B) the prompt and accurate reporting of 
transactions in security-based swaps to a 
trade repository or a registered clearing 
agency; 
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‘‘(C) the establishment of linked or coordi-

nated facilities for clearance and settlement 
of transactions in securities, securities op-
tions, contracts of sale for future delivery 
and options thereon, commodity options, and 
derivatives; 

‘‘(D) availability to the public, investors, 
and regulators of reliable and accurate 
quotation and transaction information in se-
curity-based swaps; 

‘‘(E) economically efficient execution of 
transactions in security-based swaps; and 

‘‘(F) fair competition among markets in 
the trading of security-based swaps. 

‘‘(c) USE OF DERIVATIVES CLEARING AGEN-
CIES.— 

‘‘(1) IN GENERAL.—Any person that is a 
party to a security-based swap (or security 
derivative, as the Commission determines by 
rule, regulation, or order) that the Commis-
sion determines is ‘standardized’ shall sub-
mit such instrument for clearing to a reg-
istered clearing agency within the period 
specified by rule of the Commission. 

‘‘(2) DEFINITION OF ‘STANDARDIZED’.— 
‘‘(A) IN GENERAL.—The Commission shall, 

by rule, define the term ‘standardized’ for 
purposes of this section. 

‘‘(B) FACTORS.—In defining the term 
‘standardized’, the Commission shall— 

‘‘(i) be consistent with the public interest, 
the protection of investors, the safeguarding 
of securities and funds, the maintenance of 
fair competition among market participants 
and among clearing agencies, and the pur-
poses of this section; 

‘‘(ii)(I) consult with, and consider the 
views of, the Commodity Futures Trading 
Commission and the Board of Governors of 
the Federal Reserve System; and 

‘‘(II) seek to maintain comparability, to 
the maximum extent practicable, with the 
definition of the Commodity Futures Trad-
ing Commission of the term ‘standardized’ 
for purposes of section 4r of the Commodity 
Exchange Act; and 

‘‘(iii) to the extent applicable to a par-
ticular security-based swap or security de-
rivative or class of security-based swaps or 
security derivatives, consider— 

‘‘(I) whether a clearing agency is prepared 
to clear the security-based swap or security 
derivative, and such clearing agency has in 
place effective risk management systems; 

‘‘(II) the availability or ability to facili-
tate standard documentation of terms of the 
security-based swap or security derivative; 

‘‘(III) the liquidity of the security-based 
swap or security derivative and its under-
lying security, security of a reference entity, 
or group or index thereof; 

‘‘(IV) the ability to value the security- 
based swap or security derivative, under-
lying security, or security of a reference en-
tity, or group or index thereof consistently 
with an accepted pricing methodology, in-
cluding the availability of intraday prices; 
and 

‘‘(V) such other factors as are consistent 
with the purposes of this section. 

‘‘(3) EXEMPTION AUTHORITY.— 
‘‘(A) IN GENERAL.—The Commission by rule 

or order, as the Commission deems necessary 
or appropriate in the public interest or for 
the protection of investors, may condi-
tionally or unconditionally exempt from the 
requirements of this subsection and the rules 
issued under this subsection, any person, 
transaction, or security. 

‘‘(B) PRIOR CONSULTATION WITH THE COM-
MODITY FUTURES TRADING COMMISSION AND 
THE BOARD OF GOVERNORS OF THE FEDERAL RE-
SERVE SYSTEM.— 

‘‘(i) CONSULTATION.—Before acting by rule 
or order to exempt any person, transaction, 
or security from the requirements of this 
subsection or the rules issued under this sub-
section, the Commission shall consult with, 

and consider the views of, the Commodity 
Futures Trading Commission and the Board 
of Governors of the Federal Reserve System 
concerning whether such exemption is nec-
essary and appropriate for the reduction of 
risk and in the public interest. 

‘‘(ii) PROHIBITION ON ISSUANCE.—Not later 
than 45 days prior to issuing any exemption 
under this subparagraph, the Commission 
shall send a notice to the Commodity Fu-
tures Trading Commission and the Board of 
Governors describing such exemption. If ei-
ther the Commodity Futures Trading Com-
mission or the Board of Governors issues a 
finding under clause (i) that such an exemp-
tion does not meet the standard described in 
clause (i), the Commission may not issue 
such exemption. 

‘‘(iii) DEADLINE.—Any finding by the Com-
modity Futures Trading Commission or the 
Board of Governors of the Federal Reserve 
System shall be made and provided in writ-
ing to the Commission not later than 30 days 
after the date of receipt of notice of a pro-
posed exemption by the Commission. 

‘‘(iv) NONDELEGATION.—Action by the Com-
modity Futures Trading Commission or the 
Board of Governors under this subparagraph 
may not be delegated. 

‘‘(d) TRADE REPOSITORIES.— 
‘‘(1) USE OF TRADE REPOSITORIES.— 
‘‘(A) IN GENERAL.—Any person that enters 

into or effects a transaction in a security- 
based swap (or security derivative, as the 
Commission determines by rule, regulation, 
or order) shall submit such transaction for 
clearing to a registered clearing agency or 
report such transaction to a trade repository 
registered in accordance with this subsection 
within the period specified by rule of the 
Commission. 

‘‘(B) REQUIRED REPORTING AUTHORIZED.— 
The Commission may, by rule, require any 
person to report to any registered clearing 
agency and registered trade repository such 
transaction information as the Commission 
deems necessary or appropriate, to permit 
such clearing agency or trade repository to 
meet the purposes of this section. 

‘‘(C) EXEMPTION AUTHORITY.—The Commis-
sion by rule, regulation, or order, as the 
Commission deems consistent with the pub-
lic interest or the protection of investors, 
may conditionally or unconditionally ex-
empt from the requirements of this para-
graph and the rules issued under this para-
graph any person, transaction, or security 
that enters into or effects a transaction in a 
security or class of securities. 

‘‘(2) REGISTRATION.—A trade repository 
may register for purposes of this subsection 
by filing with the Commission an application 
in such form as the Commission, by rule, 
may prescribe, containing the rules of the 
trade repository and such other information 
and documentation as the Commission, by 
rule, may prescribe as necessary or appro-
priate in the public interest, for the protec-
tion of investors, or for the prompt and accu-
rate collection, calculation, processing, and 
preparation of information regarding secu-
rity-based swaps or security derivatives. 

‘‘(3) COMMISSION PROCEDURES FOR APPLICA-
TIONS.— 

‘‘(A) NOTICE.—On the filing of an applica-
tion for registration pursuant to paragraph 
(2), the Commission shall publish notice of 
the filing and afford interested persons an 
opportunity to submit written data, views, 
and arguments concerning such application. 

‘‘(B) ACTIONS.—Not later than 90 days after 
the date of publication of a notice under sub-
paragraph (A) (or within such longer period 
as to which the applicant consents), the 
Commission shall— 

‘‘(i) by order, grant such registration; or 
‘‘(ii) institute proceedings to determine 

whether registration should be denied. 

‘‘(C) PROCEDURE FOR DENIALS.— 
‘‘(i) IN GENERAL.—Proceedings instituted 

under subparagraph (B)(ii) shall— 
‘‘(I) include notice of the grounds for de-

nial under consideration and provide an op-
portunity for a hearing; and 

‘‘(II) be concluded not later than 180 days 
after the date of publication of notice of the 
filing of the application for registration 
under subparagraph (A). 

‘‘(ii) ACTIONS.—At the conclusion of such 
proceedings, the Commission, by order, shall 
grant or deny the subject registration. 

‘‘(iii) EXTENSIONS.—The Commission may 
extend the time for conclusion of the pro-
ceedings under subparagraph (C) for— 

‘‘(I) not longer than an additional 60 days, 
if the Commission finds good cause for such 
extension and publishes its reasons for so 
finding; or 

‘‘(II) for such longer period as to which the 
applicant consents. 

‘‘(D) STANDARDS FOR GRANTING REGISTRA-
TION.—The Commission shall grant the reg-
istration of a trade repository for purposes of 
this section if the Commission finds that the 
trade repository is so organized, and has the 
capacity to be able— 

‘‘(i) to assure the prompt, accurate, and re-
liable performance of its functions as a trade 
repository; 

‘‘(ii) to comply with the provisions of this 
title (including rules and regulations issued 
under this title); and 

‘‘(iii) to carry out the functions of a trade 
repository in a manner consistent with the 
purposes of this section. 

‘‘(E) STANDARDS FOR DENIAL.—The Commis-
sion shall deny the registration of a trade re-
pository if the Commission does not make 
the findings described in subparagraph (D). 

‘‘(4) WITHDRAWAL OF REGISTRATION.— 
‘‘(A) IN GENERAL.—A registered trade re-

pository may, upon such terms and condi-
tions as the Commission deems necessary or 
appropriate in the public interest or for the 
protection of investors, withdraw from reg-
istration under this section by filing a writ-
ten notice of withdrawal with the Commis-
sion. 

‘‘(B) CANCELLATION.—If the Commission 
finds that any trade repository is no longer 
in existence or has ceased to do business in 
the capacity specified in its application for 
registration under this section, the Commis-
sion, by order, shall cancel the registration. 

‘‘(5) ACCESS TO TRADE REPOSITORY SERV-
ICES.— 

‘‘(A) NOTICE OF PROHIBITION OR LIMITA-
TION.— 

‘‘(i) IN GENERAL.—If any registered trade 
repository prohibits or limits any person in 
respect of access to services offered, directly 
or indirectly, by the trade repository, the 
registered trade repository shall promptly 
file notice of the prohibition with the Com-
mission, in such form and containing such 
information as the Commission, by rule, may 
prescribe as necessary or appropriate in the 
public interest or for the protection of inves-
tors. 

‘‘(ii) REVIEW BY COMMISSION.—Any prohibi-
tion or limitation on access to services with 
respect to which a registered trade reposi-
tory is required by this subparagraph to file 
notice shall be subject to review by the Com-
mission, on its own motion or upon applica-
tion by any person aggrieved thereby, filed 
not later than 30 days after such notice has 
been filed with the Commission and received 
by such aggrieved person, or within such 
longer period as the Commission may deter-
mine. 

‘‘(iii) STAYS.—Application to the Commis-
sion for review, or the institution of review 
by the Commission on its own motion, shall 
not operate as a stay of a prohibition or lim-
itation described in clause (i), unless the 
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Commission otherwise orders, summarily or 
after notice and opportunity for hearing on 
the question of a stay (which hearing may 
consist solely of the submission of affidavits 
or presentation of oral arguments). 

‘‘(iv) EXPEDITED PROCEDURE.—The Commis-
sion shall establish for appropriate cases an 
expedited procedure for consideration and 
determination of the question of a stay. 

‘‘(B) STANDARDS OF REVIEW.—In any pro-
ceeding to review the prohibition or limita-
tion of any person in respect of access to 
services offered by a registered trade reposi-
tory— 

‘‘(i) if the Commission finds after notice 
and opportunity for hearing, that such prohi-
bition or limitation is consistent with the 
provisions of this title and the rules and reg-
ulations thereunder, and that such person 
has not been discriminated against unfairly, 
the Commission, by order, shall dismiss the 
proceeding; and 

‘‘(ii) if the Commission does not make any 
such finding, or if it finds that such prohibi-
tion or limitation imposes any burden on 
competition that is not necessary or appro-
priate in furtherance of the purposes of this 
title, the Commission, by order, shall set 
aside the prohibition or limitation and re-
quire the registered trade repository to per-
mit such person access to the services of-
fered by the registered trade repository to 
which the prohibition or limitation applied. 

‘‘(6) ADMINISTRATIVE PROCEEDING AUTHOR-
ITY.—If the Commission finds, on the record 
after notice and opportunity for hearing, 
that such action is necessary or appropriate 
in the public interest, for the protection of 
investors, or otherwise in furtherance of the 
purposes of this title and that a registered 
trade repository has violated or is unable to 
comply with any provision of this title or 
the rules or regulations thereunder, the 
Commission, by order, may— 

‘‘(A) censure or place limitations upon the 
activities, functions, or operations of any 
registered trade repository; or 

‘‘(B) suspend for a period of not longer 
than 12 months or revoke the registration of 
any such trade repository. 

‘‘(7) RULEMAKING AUTHORITY.—No reg-
istered trade repository shall, directly or in-
directly, engage in any activity as a trade 
repository in contravention of such rules and 
regulations as the Commission may pre-
scribe as appropriate in the public interest, 
for the protection of investors, or otherwise 
in furtherance of the purposes of this title, 
including to assure that all persons may ob-
tain on terms that are fair and reasonable 
and not unreasonably discriminatory such 
transaction and position information for se-
curity-based swaps and security derivatives 
as is disseminated by any clearing agency or 
trade repository. 

‘‘(8) CONSULTATION.— 
‘‘(A) IN GENERAL.—Prior to adopting any 

rules applicable to trade repositories pursu-
ant to section 17(a), the Commission shall 
consult with, and shall consider the views of, 
the Commodity Futures Trading Commis-
sion. 

‘‘(B) COMPARABILITY.—The Commission and 
the Commodity Futures Trading Commission 
shall seek to maintain comparability, to the 
maximum extent practicable, of their respec-
tive recordkeeping and reporting require-
ments for trade repositories. 

‘‘(e) TIMING.—The Commission may, by 
rule, specify the date by which persons are 
required— 

‘‘(1) to submit transactions in standardized 
security-based swaps and security deriva-
tives for clearing to a clearing agency pursu-
ant to subsection (c); and 

‘‘(2) to submit transactions in security- 
based swaps and security derivatives for 
clearing to a clearing agency or report trans-

actions in such instruments to a registered 
trade repository pursuant to subsection (d). 

‘‘(f) COLLECTION, CONSOLIDATION, AND DIS-
SEMINATION OF INFORMATION ON TRANS-
ACTIONS AND POSITIONS IN SECURITY-BASED 
SWAPS AND SECURITY DERIVATIVES.— 

‘‘(1) COMMISSION ACTION REQUIRED.—The 
Commission shall, consistent with the public 
interest, the protection of investors, the 
maintenance of fair and orderly markets, 
and the purposes of this section, use the au-
thority of the Commission under this title to 
facilitate— 

‘‘(A) the collection, consolidation, and dis-
semination of information on transactions 
and positions in security-based swaps and se-
curity derivatives; and 

‘‘(B) the establishment of coordinated fa-
cilities for the consolidation of information 
on transactions and positions in security- 
based swaps and security derivatives. 

‘‘(2) ACTIONS REQUIRED OF REGISTERED ENTI-
TIES.—The Commission, by rule, regulation, 
or order is authorized to require each clear-
ing agency that clears or proposes to clear 
transactions in security-based swaps and se-
curity derivatives, and each trade repository 
registered or applying to become registered 
under this section, in such form and fre-
quency as the Commission shall prescribe as 
necessary or appropriate in the public inter-
est, for the protection of investors, or other-
wise in furtherance of the purposes of this 
title— 

‘‘(A) to disseminate certain transaction or 
position information in security-based swaps 
and security derivatives; and 

‘‘(B) to assure the prompt, accurate, reli-
able, and fair collection, processing, dis-
tribution, and publication of information 
with respect to transactions and positions, 
as appropriate, cleared by such clearing 
agency or reported to such registered trade 
repository.’’. 
SEC. 104. PRUDENTIAL SUPERVISION AND REGU-

LATION OF SIGNIFICANT SECURITY- 
BASED DERIVATIVES MARKET PAR-
TICIPANTS AND INCENTIVES FOR 
TRADING ON REGULATED EX-
CHANGES. 

(a) REGULATION OF SIGNIFICANT SECURITY- 
BASED DERIVATIVES MARKET PARTICIPANTS.— 
The Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.) is amended by inserting 
after section 15E (15 U.S.C. 78o–7) the fol-
lowing: 
‘‘SEC. 15F. REGULATION OF SIGNIFICANT SECU-

RITY-BASED DERIVATIVES MARKET 
PARTICIPANTS. 

‘‘(a) REGISTRATION BY SIGNIFICANT SECU-
RITY-BASED DERIVATIVES MARKET PARTICI-
PANTS.—It shall be unlawful for any signifi-
cant security-based derivatives market par-
ticipant to make use of the mails or any 
means or instrumentality of interstate com-
merce to effect any transactions in, or to in-
duce or attempt to induce the purchase or 
sale of, any security-based swap (or security 
derivative, as the Commission determines by 
rule, regulation, or order), unless such sig-
nificant security-based derivatives market 
participant has registered in accordance 
with subsection (b). 

‘‘(b) MANNER OF REGISTRATION OF SIGNIFI-
CANT SECURITY-BASED DERIVATIVES MARKET 
PARTICIPANTS.— 

‘‘(1) IN GENERAL.—A significant security- 
based derivatives market participant may 
register for purposes of this section by filing 
with the Commission an application for reg-
istration, in such form and containing such 
information and documentation concerning 
such significant security-based derivatives 
market participant and any persons associ-
ated with such significant security-based de-
rivatives market participant as the Commis-
sion, by rule, regulation, or order may pre-
scribe as necessary or appropriate in the 

public interest or for the protection of inves-
tors. 

‘‘(2) COMMISSION ACTION.— 
‘‘(A) TIMING.—Not later than 45 days after 

the date of filing of an application under 
paragraph (1) (or within such longer period 
as to which the applicant consents), the 
Commission shall— 

‘‘(i) by order, grant registration; or 
‘‘(ii) institute proceedings to determine 

whether registration should be denied. 
‘‘(B) COMMISSION PROCEEDINGS.—Pro-

ceedings described in subparagraph (A)(ii) 
shall— 

‘‘(i) include notice of the grounds for denial 
under consideration and opportunity for 
hearing; and 

‘‘(ii) be concluded within 120 days of the 
date of the filing of the application for reg-
istration. 

‘‘(C) GRANT OR DENIAL.—At the conclusion 
of proceedings under this paragraph, the 
Commission, by order, shall grant or deny 
any application for registration. 

‘‘(D) EXTENSION AUTHORIZED.—The Com-
mission may extend the time for the conclu-
sion of proceedings under this paragraph for 
not longer than an additional 90 days if the 
Commission finds good cause for such exten-
sion and publishes its reasons for so finding, 
or for such longer period as to which the ap-
plicant consents. 

‘‘(E) CONDITIONS OF GRANT OR DENIAL OF AP-
PLICATIONS.—The Commission shall— 

‘‘(i) grant an application for registration of 
a significant security-based derivatives mar-
ket participant, if the Commission finds that 
the requirements of this section are satis-
fied; and 

‘‘(ii) deny such registration, if the Commis-
sion does not make a finding described in 
clause (i), or finds that if the applicant were 
so registered, its registration would be sub-
ject to suspension or revocation under sub-
section (e). 

‘‘(3) WITHDRAWAL AUTHORIZED.—Any person 
that has filed an application pursuant to 
paragraph (1) may, upon such terms and con-
ditions as the Commission deems necessary 
or appropriate in the public interest, for the 
protection of investors, or otherwise in fur-
therance of the purposes of this title, with-
draw such application by filing a written 
withdrawal with the Commission. 

‘‘(c) BUSINESS CONDUCT REQUIREMENTS.— 
‘‘(1) PROHIBITION.—It shall be unlawful for 

any significant security-based derivatives 
market participant and such other persons 
as the Commission may determine, by rule, 
regulation, or order, to make use of the 
mails or any means or instrumentality of 
interstate commerce to effect any trans-
action in, or to induce or attempt to induce 
the purchase or sale of, any security-based 
swap (or security derivative, as the Commis-
sion determines by rule, regulation, or 
order), unless such person complies with 
such business conduct requirements as the 
Commission and the Commodity Futures 
Trading Commission, in consultation with 
the appropriate regulatory authorities, may 
jointly prescribe, by rule, regulation, or 
order, as necessary or appropriate in the 
public interest, for the protection of inves-
tors, and otherwise in furtherance of the pur-
poses of this title. 

‘‘(2) CONTENT.—Business conduct require-
ments under paragraph (1) shall— 

‘‘(A) establish the standard of care re-
quired for a significant security-based de-
rivatives market participant and such other 
persons to verify that any counterparty 
meets the eligibility standards for an eligi-
ble contract participant or qualified institu-
tional buyer; 
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‘‘(B) require disclosure by the significant 

security-based derivatives market partici-
pant and such other persons to any 
counterparty to the transaction of— 

‘‘(i) material product-specific information 
about the risks and characteristics of the se-
curity-based swap (or security derivative, as 
the Commission determines by rule, regula-
tion, or order); 

‘‘(ii) the source and amount of any fees or 
other material remuneration that the sig-
nificant security-based derivatives market 
participant and such other persons would di-
rectly or indirectly expect to receive in con-
nection with the security-based swap (or se-
curity derivative, as the Commission deter-
mines by rule, regulation, or order); and 

‘‘(iii) any other material incentives or con-
flicts of interest that the significant secu-
rity-based derivatives market participant 
and such other persons may have in connec-
tion with the security-based swap (or secu-
rity derivative, as the Commission deter-
mines by rule, regulation, or order); 

‘‘(C) establish a minimum standard of con-
duct for a significant security-based deriva-
tives market participant and such other per-
sons with respect to any counterparty, other 
than a qualified institutional buyer, for— 

‘‘(i) providing disclosure of the general 
risks and characteristics of any security- 
based swap (or security derivative, as the 
Commission determines by rule, regulation, 
or order); 

‘‘(ii) communicating in a fair and balanced 
manner based on principles of fair dealing 
and good faith; 

‘‘(iii) assessing the appropriateness of any 
security-based swap (or security derivative, 
as the Commission determines by rule, regu-
lation, or order) for the counterparty, except 
that, if the counterparty is an eligible con-
tract participant, the significant security- 
based derivatives market participant may 
rely on a representation described in clause 
(iv)(VI) that the transaction is appropriate 
for such counterparty; and 

‘‘(iv) with respect to a counterparty that is 
an eligible contract participant within the 
meaning of subclause (I) or (II) of section 
3(a)(67)(A)(vii), having a reasonable basis to 
believe that the counterparty has an inde-
pendent representative that— 

‘‘(I) has sufficient knowledge to evaluate 
the transaction and risks; 

‘‘(II) is not subject to a statutory disquali-
fication; 

‘‘(III) is independent of the significant se-
curity-based derivatives market participant; 

‘‘(IV) undertakes a duty to act in the best 
interests of the counterparty it represents; 

‘‘(V) makes appropriate disclosures; and 
‘‘(VI) will provide written representations 

to the eligible contract participant regard-
ing fair pricing and the appropriateness of 
the transaction; 

‘‘(D) require the availability of informa-
tion about any security or the issuer of any 
security referenced in a security-based swap 
(or security derivative, as the Commission 
determines by rule, regulation, or order), or 
upon which such security-based swap (or se-
curity derivative, as the Commission deter-
mines by rule, regulation, or order) is based; 
and 

‘‘(E) establish such other standards and re-
quirements as the Commission, acting joint-
ly with the Commodity Futures Trading 
Commission and in consultation with the ap-
propriate regulatory authorities, may deter-
mine are necessary or appropriate in the 
public interest, for the protection of inves-
tors, or otherwise in furtherance of the pur-
poses of this title. 

‘‘(d) STATUTORY DISQUALIFICATION.—Except 
to the extent otherwise specifically provided 
by rule, regulation, or order of the Commis-
sion, it shall be unlawful for a significant de-

rivatives market participant to permit any 
associated person of such significant deriva-
tives market participant who is subject to a 
statutory disqualification to effect or be in-
volved in effecting transactions in security- 
based swaps (or security derivatives, as the 
Commission determines by rule, regulation, 
or order) on behalf of such significant deriva-
tives market participant, if such significant 
derivatives market participant knew, or in 
the exercise of reasonable care should have 
known, of such statutory disqualification. 

‘‘(e) ADMINISTRATIVE PROCEEDING AUTHOR-
ITY.— 

‘‘(1) IN GENERAL.—The Commission, by 
order, shall censure, place limitations on the 
activities, functions, or operations of, or re-
ject the filing of any significant security- 
based derivatives market participant that 
has registered with the Commission pursu-
ant to subsection (b) if it finds, on the record 
after notice and opportunity for hearing, 
that such action is in the public interest and 
that such significant security-based deriva-
tives market participant, or any person asso-
ciated with such significant security-based 
derivatives market participant effecting or 
involved in effecting transactions in secu-
rity-based swaps (or security derivatives, as 
the Commission determines by rule, regula-
tion, or order) on behalf of such significant 
security-based derivatives market partici-
pant, whether prior or subsequent to becom-
ing so associated— 

‘‘(A) has committed or omitted any act, or 
is subject to an order or finding, enumerated 
in subparagraph (A), (D), or (E) of section 
15(b)(4); 

‘‘(B) has been convicted of any offense 
specified in subparagraph (B) of section 
15(b)(4) during the 10-year period preceding 
the date of commencement of the pro-
ceedings under this paragraph; 

‘‘(C) is enjoined from any action, conduct, 
or practice specified in section 15(b)(4)(C); 

‘‘(D) is subject to an order or a final order 
specified in subparagraph (F) or (H), respec-
tively, of section 15(b)(4); or 

‘‘(E) has been found by a foreign financial 
regulatory authority to have committed or 
omitted any act, or violated any foreign 
statute or regulation, enumerated in section 
15(b)(4)(G). 

‘‘(2) ASSOCIATED PERSONS.—With respect to 
any person who is associated, who is seeking 
to become associated, or at the time of the 
alleged misconduct, who was associated or 
was seeking to become associated, with a 
significant security-based derivatives mar-
ket participant for the purpose of effecting 
or being involved in effecting any security- 
based swaps (or security derivatives, as the 
Commission determines by rule, regulation, 
or order) on behalf of such significant secu-
rity-based derivatives market participant, 
the Commission, by order, shall censure, 
place limitations on the activities or func-
tions of such person, or suspend for a period 
of not longer than 12 months, or bar such 
person from being associated with a signifi-
cant security-based derivatives market par-
ticipant, if the Commission finds, on the 
record after notice and opportunity for a 
hearing, that such action is in the public in-
terest, and that such person— 

‘‘(A) has committed or omitted any act, or 
is subject to an order or finding, enumerated 
in subparagraph (A), (D), or (E) of section 
15(b)(4); 

‘‘(B) has been convicted of any offense 
specified in section 15(b)(4)(B) during the 10- 
year period preceding the date of commence-
ment of the proceedings under this para-
graph; 

‘‘(C) is enjoined from any action, conduct, 
or practice specified in section 15(b)(4)(C); 

‘‘(D) is subject to an order or a final order 
specified in subparagraph (F) or (H), respec-
tively, of section 15(b)(4); or 

‘‘(E) has been found by a foreign financial 
regulatory authority to have committed or 
omitted any act, or violated any foreign 
statute or regulation, enumerated in section 
15(b)(4)(G). 

‘‘(3) ADDITIONAL PROHIBITIONS.—It shall be 
unlawful— 

‘‘(A) for any person as to whom an order 
under paragraph (2) is in effect, without the 
consent of the Commission, willfully to be-
come, or to be, associated with a significant 
security-based derivatives market partici-
pant in contravention of such order; or 

‘‘(B) for any significant security-based de-
rivatives market participant to permit such 
a person, without the consent of the Com-
mission, to become or remain, a person asso-
ciated with the significant security-based de-
rivatives market participant in contraven-
tion of an order under paragraph (2), if such 
significant security-based derivatives mar-
ket participant knew, or in the exercise of 
reasonable care should have known, of the 
order. 

‘‘(f) CAPITAL AND MARGIN REQUIREMENTS.— 
‘‘(1) IN GENERAL.—It shall be unlawful for 

any person to conduct business as a signifi-
cant security-based derivatives market par-
ticipant, unless such person meets at all 
times such minimum capital and margin re-
quirements as the appropriate regulatory au-
thorities shall jointly prescribe, by rule or 
regulation, as necessary or appropriate in 
the public interest or for the protection of 
investors and consistent with the purposes of 
this title to provide safeguards with respect 
to the financial responsibility and related 
practices of the significant security-based 
derivatives market participant. 

‘‘(2) CAPITAL CONSIDERATIONS.—In setting 
capital requirements for significant secu-
rity-based derivatives market participants, 
the appropriate regulatory authorities shall 
consider, among other things— 

‘‘(A) the liquidity of each security-based 
swap (or security derivative, as the Commis-
sion determines by rule, regulation, or 
order), including whether such instrument is 
traded on a liquid market, and whether it is 
centrally cleared; and 

‘‘(B) whether the security-based swap (or 
security derivative, as the Commission de-
termines by rule, regulation, or order) is 
used to offset or hedge another instrument 
or asset owned by such significant security- 
based derivative market participant. 

‘‘(3) MARGIN REQUIREMENTS.—The appro-
priate regulatory authorities shall jointly 
prescribe margin requirements, which may 
permit the use of non-cash collateral, that 
apply to security-based swaps (or security 
derivatives, as the Commission determines 
by rule, regulation, or order) entered into by 
a significant security-based derivatives mar-
ket participant, as the appropriate regu-
latory authorities jointly deem necessary or 
appropriate for the purpose of, among other 
things— 

‘‘(A) preserving the financial integrity of 
markets trading security-based swaps (or se-
curity derivatives); and 

‘‘(B) preventing systemic risk. 
‘‘(4) COMMISSION RULES.—Nothing in this 

section prevents the Commission from pre-
scribing capital and margin requirements 
that are higher or more restrictive than the 
joint rules adopted under this subsection for 
significant security-based derivatives mar-
ket participants for which it is the appro-
priate regulatory authority. 

‘‘(g) APPROPRIATE REGULATORY AUTHORITY 
DEFINED.—For purposes of this section, the 
term ‘appropriate regulatory authority’ 
means— 
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‘‘(1) the appropriate Federal banking agen-

cy (as defined in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813)) with re-
spect to a significant security-based deriva-
tives market participant that is an insured 
depository institution (as defined in section 
3 of the Federal Deposit Insurance Act (12 
U.S.C. 1813)), other than an affiliate of an in-
sured depository institution; 

‘‘(2) the Federal Housing Finance Agency, 
with respect to a significant security-based 
derivatives market participant that is a reg-
ulated entity (as defined in section 1301 of 
the Federal Housing Enterprises Financial 
Safety and Soundness Act of 1992 (12 U.S.C. 
4502)); 

‘‘(3) the Commodity Futures Trading Com-
mission, with respect to a significant secu-
rity-based derivatives market participant 
that is— 

‘‘(A) a futures commission merchant or an 
introducing broker (as defined in paragraphs 
(20) and (23) of section 1a of the Commodity 
Exchange Act, respectively), other than a 
broker or dealer registered pursuant to sec-
tion 15(b) of this title (other than paragraph 
(11) thereof) or an affiliate of an insured de-
pository institution; or 

‘‘(B) a commodity pool operator or com-
modity trading advisor (as defined in para-
graphs (5) and (6) of section 1a of the Com-
modity Exchange Act, respectively), other 
than an affiliate of an insured depository in-
stitution; and 

‘‘(4) the Commission, with respect to any 
other significant security-based derivatives 
market participant for which there is not an-
other appropriate regulatory authority oth-
erwise specified in this subsection. 

‘‘(h) ENFORCEMENT AUTHORITY.—Each ap-
propriate regulatory authority shall have 
sole authority to enforce compliance with 
the rules adopted under subsection (f) in the 
case of each significant security-based de-
rivatives market participant for which it is 
the appropriate regulatory authority, as de-
fined in subsection (g).’’. 

(b) EXEMPTION FROM BROKER OR DEALER 
REGISTRATION.—Section 15(b) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78o(b)) is 
amended by adding at the end the following: 

‘‘(13) EXEMPTION FOR SIGNIFICANT SECURITY- 
BASED DERIVATIVES MARKET PARTICIPANTS.—A 
person shall be exempt from the registration 
requirements of this section, to the extent 
that such person engages in transactions in 
security-based swaps, if such person would 
otherwise be required to register under this 
section only because such person effects 
transactions in security-based swaps with el-
igible contract participants and is a signifi-
cant security-based derivatives market par-
ticipant that has registered in accordance 
with section 15F(b).’’. 
SEC. 105. RECORDKEEPING AND REPORTING RE-

QUIREMENTS FOR DERIVATIVES 
MARKET PARTICIPANTS. 

(a) RECORDKEEPING AND EXAMINATION RE-
QUIREMENTS FOR SECURITY-BASED DERIVATIVE 
MARKET PARTICIPANTS.—Section 17 of the Se-
curities Exchange Act of 1934 (15 U.S.C. 78q) 
is amended by adding at the end the fol-
lowing: 

‘‘(l) RECORDKEEPING BY MARKET PARTICI-
PANTS IN SECURITY-BASED SWAPS OR SECU-
RITY DERIVATIVES; EXAMINATIONS.— 

‘‘(1) RECORDKEEPING.— 
‘‘(A) IN GENERAL.—Effective not later than 

180 days after the date of enactment of this 
subsection, the Commission shall, by rule, 
regulation, or order, require each significant 
security-based derivatives market partici-
pant, and such other persons as the Commis-
sion, by rule, regulation, or order, deter-
mines, to create, keep current, and maintain 
for prescribed periods such records, furnish 
such copies thereof (and make and dissemi-
nate such reports) relating to security-based 

swaps (or security derivatives, as the Com-
mission determines by rule, regulation, or 
order) to the Commission, as necessary or 
appropriate in the public interest, for the 
protection of investors, or otherwise in fur-
therance of the purposes of this title. 

‘‘(B) MINIMUM REQUIREMENTS.—At a min-
imum, the actions of the Commission under 
subparagraph (A) shall require, as applicable, 
the creation and maintenance of client infor-
mation records, agreements, client ledger in-
formation, trade blotters, memoranda of 
agreements to enter into confirmations, po-
sition records, and communications relating 
to transactions in security-based swaps (or 
security derivatives, as the Commission de-
termines by rule, regulation, or order) and 
the reporting of transactions and position 
data. 

‘‘(2) EXAMINATIONS.—All records of signifi-
cant security-based derivatives market par-
ticipants and such other persons described in 
paragraph (1) are subject at any time, or 
from time to time, to such reasonable peri-
odic, special, or other examinations by rep-
resentatives of the Commission, as the Com-
mission deems necessary or appropriate in 
the public interest, for the protection of in-
vestors, or otherwise in furtherance of the 
purposes of this title.’’. 

(b) REPORTING BY SIGNIFICANT SECURITY- 
BASED DERIVATIVES MARKET PARTICIPANTS.— 
Section 13 of the Securities Exchange Act of 
1934 (15 U.S.C. 78m) is amended by adding at 
the end the following new subsection: 

‘‘(m) REPORTING BY SIGNIFICANT SECURITY- 
BASED DERIVATIVES MARKET PARTICIPANTS.— 

‘‘(1) IN GENERAL.—For the purpose of moni-
toring the impact of transactions in secu-
rity-based swaps and, as appropriate, secu-
rity derivatives, and for the purpose of oth-
erwise assisting the Commission in the en-
forcement of this title, any significant secu-
rity-based derivatives market participant 
that purchases or sells security-based swaps 
(or security derivatives, as the Commission 
determines by rule, regulation, or order) 
shall report such information as the Com-
mission may, by rule, regulation, or order, 
prescribe as necessary or appropriate in the 
public interest, for the protection of inves-
tors, or otherwise in furtherance of the pur-
poses of this title. 

‘‘(2) CONSIDERATIONS.—In exercising its au-
thority under this subsection, the Commis-
sion shall take into account— 

‘‘(A) existing reporting systems; 
‘‘(B) the costs associated with reporting 

such information; and 
‘‘(C) the relationship between the United 

States and international securities and de-
rivatives markets. 

‘‘(3) LIMITATION ON DISCLOSURE.— 
‘‘(A) IN GENERAL.—Notwithstanding any 

other provision of law, the Commission may 
not be compelled to disclose any information 
required by Commission rule, regulation, or 
order to be reported to the Commission 
under this subsection. 

‘‘(B) EXCEPTION.—Nothing in this sub-
section shall— 

‘‘(i) authorize the Commission to withhold 
information from Congress; or 

‘‘(ii) prevent the Commission from com-
plying with— 

‘‘(I) a request for information from any 
other Federal department or agency request-
ing information for purposes within the 
scope of its jurisdiction; or 

‘‘(II) an order of a court of the United 
States in an action brought by the United 
States or the Commission. 

‘‘(C) TREATMENT FOR TITLE 5 PURPOSES.— 
For purposes of section 552 of title 5, United 
States Code, this subsection shall be consid-
ered a statute described in subsection 
(b)(3)(B) of such section 552.’’. 

(c) BENEFICIAL OWNERSHIP REPORTING.— 
Section 13 of the Securities Exchange Act of 
1934 (15 U.S.C. 78m) is amended— 

(1) in subsection (d)(1), by inserting after 
‘‘Alaska Native Claims Settlement Act,’’ the 
following: ‘‘or otherwise becomes or is 
deemed to become a beneficial owner of any 
of the foregoing, upon the purchase or sale of 
a security-based swap or security derivative 
that the Commission may define, by rule, 
and’’; 

(2) in subsection (g)(1), by inserting after 
‘‘subsection (d)(1) of this section’’ the fol-
lowing: ‘‘or otherwise becomes or is deemed 
to become a beneficial owner of any security 
of a class described in subsection (d)(1) upon 
the purchase or sale of a security-based swap 
or security derivative that the Commission 
may define, by rule’’; and 

(3) in subsection (f)(1), by inserting after 
‘‘section (13)(d)(1) of this title’’ the fol-
lowing: ‘‘, or otherwise becomes or is deemed 
to become a beneficial owner of any security 
of a class described in subsection (d)(1) upon 
the purchase or sale of a security-based swap 
or security derivative that the Commission 
may define, by rule,’’. 

(d) INSTITUTIONAL INVESTMENT MANAGER 
REPORTING.—Section 13 of the Securities Ex-
change Act of 1934 (15 U.S.C. 78m) is amend-
ed— 

(1) in subsection (f)(1), by inserting before 
‘‘shall file reports’’ the following: ‘‘or secu-
rity-based swaps or security derivatives that 
the Commission may define by rule, having 
such values as the Commission may deter-
mine, by rule’’; and 

(2) in subsection (f)(3), by inserting before 
‘‘updated as’’ the following: ‘‘and security- 
based swaps or security derivatives that the 
Commission may define, by rule’’. 

(e) REPORTING BY CORPORATE INSIDERS.— 
Section 16(f) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78p(f)) is amended by insert-
ing ‘‘or security-based swaps’’ after ‘‘secu-
rity futures products’’. 

(f) RECORDKEEPING BY TRADE REPOSI-
TORIES.—Section 17(a)(1) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78q(a)(1)) is 
amended by inserting ‘‘registered trade re-
pository,’’ after ‘‘registered securities infor-
mation processor,’’. 
SEC. 106. PROHIBITION OF MARKET MANIPULA-

TION, FRAUD, AND OTHER MARKET 
ABUSES. 

(a) RULEMAKING AUTHORITY TO PREVENT 
FRAUD, MANIPULATION, AND DECEPTIVE CON-
DUCT IN SECURITY-BASED SWAPS AND SECU-
RITY DERIVATIVES.—Section 9 of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78i), as 
amended by this Act, is amended by adding 
at the end the following: 

‘‘(j) DECEPTIVE CONDUCT IN SECURITY-BASED 
SWAPS AND SECURITY DERIVATIVES.— 

‘‘(1) IN GENERAL.—It shall be unlawful for 
any person, directly or indirectly, by the use 
of any means or instrumentality of inter-
state commerce or of the mails, or of any fa-
cility of any national securities exchange, to 
effect any transaction in, or to induce or at-
tempt to induce the purchase or sale of, any 
security-based swap or security derivative, 
in connection with which such person en-
gages in any fraudulent, deceptive, or ma-
nipulative act or practice, makes any ficti-
tious quotation, or engages in any trans-
action, practice, or course of business which 
operates as a fraud or deceit upon any per-
son. 

‘‘(2) RULEMAKING REQUIRED.—The Commis-
sion shall, for purposes of this subsection, by 
rule, regulation, or order, define and pre-
scribe means reasonably designed to prevent 
transactions, acts, practices, and courses of 
business that are fraudulent, deceptive, or 
manipulative, and fictitious quotations. 

‘‘(3) CONSULTATION.—In adopting rules 
under this subsection, the Commission shall 
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consult with the Commodity Futures Trad-
ing Commission and seek to maintain com-
parability of such rules with similar rules of 
the Commodity Futures Trading Commis-
sion.’’. 

(b) ADDITIONS OF SECURITY-BASED SWAPS TO 
CERTAIN ANTIMANIPULATION PROVISIONS.— 
Section 9(b) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78i(b)) is amended by strik-
ing paragraphs (1) through (3) and inserting 
the following: 

‘‘(1) any transaction in connection with 
any security whereby any party to such 
transaction acquires— 

‘‘(A) any put, call, straddle, or other option 
or privilege of buying the security from or 
selling the security to another without being 
bound to do so; 

‘‘(B) any security futures product on or re-
lated to the security; or 

‘‘(C) any security-based swap involving the 
security or the issuer of the security; 

‘‘(2) any transaction in connection with 
any security with relation to which that per-
son has, directly or indirectly, any interest 
in any— 

‘‘(A) put, call, straddle, option, or privilege 
described in paragraph (1); 

‘‘(B) security futures product described in 
paragraph (1); or 

‘‘(C) security-based swap described in para-
graph (1); or 

‘‘(3) any transaction in any security for the 
account of any person who that person has 
reason to believe has, and who actually has, 
directly or indirectly, any interest in any— 

‘‘(A) put, call, straddle, option, or privilege 
described in paragraph (1); 

‘‘(B) security futures product with relation 
to such security described in paragraph (1); 
or 

‘‘(C) any security-based swap involving 
such security or the issuer of such secu-
rity.’’. 

(c) POSITION LIMITS AND POSITION ACCOUNT-
ABILITY FOR SECURITY-BASED SWAPS OR SECU-
RITY DERIVATIVES.—The Securities Exchange 
Act of 1934 (15 U.S.C. 78a et seq.) is amended 
by inserting after section 10A the following 
new section: 
‘‘SEC. 10B. POSITION LIMITS AND POSITION AC-

COUNTABILITY FOR SECURITY- 
BASED SWAPS OR SECURITY DE-
RIVATIVES. 

‘‘(a) RULEMAKING AUTHORITY.— 
‘‘(1) IN GENERAL.—As a means reasonably 

designed to prevent fraud or manipulation, 
the Commission, by rule, regulation, or 
order, as necessary or appropriate in the 
public interest, for the protection of inves-
tors, or otherwise in furtherance of the pur-
poses of this title, may— 

‘‘(A) prescribe requirements regarding the 
size of positions that may be held by or on 
behalf of any person or persons in any secu-
rity-based swap (or security derivative, as 
the Commission determines by rule, regula-
tion, or order) and any security on which 
such security-based swap (or security deriva-
tive) is based or referenced, or as to which 
the issuer of such security is referenced; and 

‘‘(B) require any person that effects trans-
actions for his own account or the account of 
others in any security-based swap (or secu-
rity derivative, as the Commission deter-
mines by rule, regulation, or order) and any 
security on which such security-based swap 
(or security derivative) is based or ref-
erenced, or the issuer of such security is ref-
erenced, to report such information as the 
Commission may prescribe regarding any po-
sition or positions in security-based swaps 
(or security derivatives) and any security on 
which such security-based swap (or security 
derivative) is based or referenced, or as to 
which the issuer of such security is ref-
erenced. 

‘‘(2) EXEMPTIONS AUTHORIZED.—The Com-
mission, by rule, regulation, or order, may 
conditionally or unconditionally exempt any 
person or class of persons, any security- 
based swap (or security derivative) or class 
of security-based swaps (or security deriva-
tives), or any transaction or class of trans-
actions from any requirement that the Com-
mission may establish under this subsection. 

‘‘(b) SELF-REGULATORY ORGANIZATIONS.—As 
a means reasonably designed to prevent 
fraud or manipulation, the Commission, by 
rule, regulation, or order, as necessary or ap-
propriate in the public interest, for the pro-
tection of investors, or otherwise in further-
ance of the purposes of this title, may direct 
a self-regulatory organization— 

‘‘(1) to adopt rules regarding the size of po-
sitions in any security-based swap (or secu-
rity derivative) and any security on which 
such security-based swap (or security deriva-
tive) is based or referenced, or as to which 
the issuer of such security is referenced that 
may be held by— 

‘‘(A) any member of such self-regulatory 
organization; or 

‘‘(B) any person for whom a member of 
such self-regulatory organization effects 
transactions in such security-based swap, se-
curity derivative, or other security; and 

‘‘(2) to adopt rules reasonably designed to 
assure compliance with requirements pre-
scribed by the Commission under subsection 
(a).’’. 

(d) STATE GAMING AND BUCKET SHOP 
LAWS.—Section 28(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78bb(a)) is 
amended to read as follows: 

‘‘(a) STATE GAMING AND BUCKET SHOP 
LAWS.— 

‘‘(1) IN GENERAL.—Except as provided in 
subsection (f), the rights and remedies pro-
vided by this title shall be in addition to any 
and all other rights and remedies that may 
exist at law or in equity, but no person per-
mitted to maintain a suit for damages under 
the provisions of this title shall recover, 
through satisfaction of judgment in 1 or 
more actions, a total amount in excess of the 
actual damages of that person due to the act 
that is the subject of the action. 

‘‘(2) RULE OF CONSTRUCTION.—Except as 
otherwise specifically provided in this title, 
nothing in this title shall affect the jurisdic-
tion of the securities commission (or any 
agency or officer performing like functions) 
of any State over any security or any person, 
to the extent that the exercise thereof does 
not conflict with the provisions of this title 
or the rules and regulations thereunder. 

‘‘(3) GAMING LAWS.—No provision of State 
law which prohibits or regulates the making 
or promoting of wagering or gaming con-
tracts, or the operation of ‘bucket shops’ or 
other similar or related activities, shall in-
validate— 

‘‘(A) any put, call, straddle, option, privi-
lege, or other security that is subject to reg-
ulation under this title (except a security- 
based swap and any security that has a pari- 
mutual payout or otherwise is determined by 
the Commission, acting by rule, regulation, 
or order, to be appropriately subject to such 
laws), or apply to any activity which is inci-
dental or related to the offer, purchase, sale, 
exercise, settlement, or closeout of any such 
security; 

‘‘(B) any security-based swap between eli-
gible contract participants; or 

‘‘(C) any security-based swap effected on a 
national securities exchange that is reg-
istered pursuant to section 6(b). 

‘‘(4) SECURITY FUTURES PRODUCT.—No pro-
vision of State law regarding the offer, sale, 
or distribution of securities shall apply to 
any transaction in a security futures prod-
uct, except that this paragraph may not be 

construed as limiting any State antifraud 
law of general applicability.’’. 
SEC. 107. PROTECTIONS FOR MARKETING SECU-

RITY-BASED SWAPS TO CERTAIN 
PERSONS. 

(a) TRADING IN SECURITY-BASED SWAPS.— 
Section 6 of the Securities Exchange Act of 
1934 (15 U.S.C. 78f), as amended by this Act, 
is amended by adding at the end the fol-
lowing: 

‘‘(i) ELIGIBLE CONTRACT PARTICIPANTS.—It 
shall be unlawful for any person to effect a 
transaction in a security-based swap with or 
for a person that is not an eligible contract 
participant, unless such transaction is ef-
fected on a national securities exchange reg-
istered pursuant to subsection (b).’’. 

(b) REGISTRATION OF SECURITY-BASED 
SWAPS.—Section 5 of the Securities Act of 
1933 (15 U.S.C. 77e) is amended by adding at 
the end the following: 

‘‘(d) REGISTRATION OF SECURITY-BASED 
SWAPS.—Notwithstanding the provisions of 
section 3 or 4, unless a registration state-
ment meeting the requirements of section 
10(a) is in effect with respect to a security- 
based swap, it shall be unlawful for any per-
son, directly or indirectly, to make use of 
any means or instruments of transportation 
or communication in interstate commerce or 
of the mails to offer to sell, offer to buy, or 
purchase, sell, or buy a security-based swap 
to any person who is not an eligible contract 
participant, as defined in section 3(a)(66) of 
the Securities Exchange Act of 1934.’’. 
SEC. 108. ENFORCEMENT. 

Section 21 of the Securities Exchange Act 
of 1934 (15 U.S.C. 78u) is amended by adding 
at the end the following: 

‘‘(j) ENFORCEMENT OF PROVISIONS APPLICA-
BLE TO DERIVATIVES MARKET PARTICIPANTS.— 

‘‘(1) IN GENERAL.—In addition to enforce-
ment by the Commission under the securi-
ties laws of compliance with sections 6(l), 
13(m), 15F(a), 15F(c), 15F(d), 17(l), 17C(b)(1), 
and 17C(c)(1), compliance with such sections 
shall be enforced under— 

‘‘(A) section 8 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818), by the appropriate 
Federal banking agency, in the case of an in-
sured depository institution, as those terms 
are defined in section 3 of that Act (12 U.S.C. 
1813), other than an affiliate of an insured de-
pository institution, as defined in section 3 
of that Act (12 U.S.C. 1813); 

‘‘(B) the Commodity Exchange Act (7 
U.S.C. 1 et seq.), by the Commodity Futures 
Trading Commission, in the case of a futures 
commission merchant, introducing broker, 
commodity pool operator, or commodity 
trading advisor, as those terms are defined in 
sections 1a of the Commodity Exchange Act, 
other than an affiliate of an insured deposi-
tory institution, as defined in section 3 of 
the Federal Deposit Insurance Act (12 U.S.C. 
1813); and 

‘‘(C) the Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of 1992 (12 
U.S.C. 4501 et seq.), by the Federal Housing 
Finance Agency, in the case of a regulated 
entity, as defined in section 1303 of the Fed-
eral Housing Enterprises Financial Safety 
and Soundness Act of 1992 (12 U.S.C. 4502). 

‘‘(2) VIOLATIONS TREATED AS VIOLATIONS OF 
OTHER LAWS.—For purposes of the exercise by 
any agency referred to in paragraph (1), a 
violation of sections 6(l), 13(m), 15F(a), 
15F(c), 15F(d), 17(l), 17C(b)(1), and 17C(c)(1) of 
this title shall be deemed to be a violation of 
a requirement imposed under that provision 
of law. In addition to its powers under any 
provision of law specifically referred to in 
paragraph (1), each of the agencies referred 
to in that paragraph may exercise, for the 
purpose of enforcing compliance with sec-
tions 6(l), 13(m), 15F(a), 15F(c), 15F(d), 17(l), 
17C(b)(1), and 17C(c)(1) of this title, any other 
authority conferred on such agency by law.’’. 
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SEC. 109. ENFORCEABILITY OF SECURITY-BASED 

SWAPS. 
Section 29(b)(2) of the Securities Exchange 

Act of 1934 (15 U.S.C. 78cc(b)(2)) is amended 
by striking ‘‘and (B)’’ and inserting the fol-
lowing: ‘‘, (B) that no agreement, contract, 
or transaction that is a security-based swap 
shall be void, voidable, or unenforceable by 
either party to such security-based swap, 
and no party thereto shall be entitled to re-
scind, or recover any payment made with re-
spect to, such security-based swap under this 
section or any other provision of securities 
laws based solely on the failure of either 
party to the agreement, contract, or trans-
action to satisfy its respective obligations 
under sections 6(l), 10B, 13, 15(b), 15F, 17, and 
17C of this title with respect to such secu-
rity-based swap, and (C)’’. 
SEC. 110. TRANSFER AND RIGHTS OF CERTAIN 

CFTC EMPLOYEES. 
(a) TRANSFER.—Each employee of the Com-

modity Futures Trading Commission (in this 
section referred to as the ‘‘CFTC’’) whose po-
sition and responsibilities would be more ef-
fectively utilized at the Securities and Ex-
change Commission (in this section referred 
to as the ‘‘SEC’’), based on this Act and the 
amendments made by this Act, as deter-
mined by the Secretary of the Treasury, 
shall be transferred to the SEC for employ-
ment, not later than 60 days after the date of 
enactment of this Act. Such transfer shall be 
deemed a transfer of function for purposes of 
section 3503 of title 5, United States Code. 

(b) GUARANTEED POSITIONS.— 
(1) IN GENERAL.—Each employee trans-

ferred under subsection (a) shall be guaran-
teed a position with equivalent status, ten-
ure, pay and benefits as that held on the day 
immediately preceding the transfer, subject 
to paragraph (2). 

(2) NO INVOLUNTARY SEPARATION OR REDUC-
TION.—An employee transferred under sub-
section (a) holding a permanent position on 
the day immediately preceding the transfer 
may not be involuntarily separated or re-
duced in grade or compensation during the 
12-month period beginning on the date of 
transfer, except for cause, or, in the case of 
a temporary employee, separated in accord-
ance with the terms of the appointment of 
the employee. 

(c) APPOINTMENT AUTHORITY FOR EXCEPTED 
AND SENIOR EXECUTIVE SERVICE EMPLOY-
EES.— 

(1) IN GENERAL.—In the case of an employee 
of the CFTC occupying a position in the ex-
cepted service or the Senior Executive Serv-
ice, such employee shall, on and after the 
date of transfer to the SEC, be deemed to be 
appointed under the appointment authority 
of the SEC for filling an equivalent position 
at the SEC, subject to paragraph (2). 

(2) DECLINING APPLICATION OF EQUIVALENT 
APPOINTMENT AUTHORITY.—The Chairman of 
the SEC may decline the application of the 
equivalent appointment authority of the 
SEC to an employee of the CFTC occupying 
a position in the excepted service or the Sen-
ior Executive Service under paragraph (1) to 
the extent that the authority by which the 
employee was appointed by the CFTC relates 
to— 

(A) a position excepted from the competi-
tive service because of its confidential, pol-
icymaking, policy-determining, or policy-ad-
vocating character; or 

(B) a noncareer position in the Senior Ex-
ecutive Service (within the meaning of sec-
tion 3132(a)(7) of title 5, United States Code). 

(d) REORGANIZATION.—If the Chairman of 
the SEC determines, after the end of the 1- 
year period beginning on the date of enact-
ment of this Act, that a reorganization of 
the combined workforce is required, that re-
organization shall be deemed a major reorga-
nization for purposes of affording affected 

employee retirement under section 8336(d)(2) 
or 8414(b)(1)(B) of title 5, United States Code. 

TITLE II—REGULATION OF COMMODITY- 
BASED DERIVATIVES 

SEC. 201. DEFINITIONS. 

Section 1a of the Commodity Exchange Act 
(7 U.S.C. 1a) is amended— 

(1) by striking paragraphs (1), (25), (31), and 
(32); 

(2) by redesignating paragraphs (2) through 
(4), (5) through (8), (9) through (24), (26) 
through (28), (29), (30), (33), and (34) as para-
graphs (1) through (3), (7) through (10), (12) 
through (27), (28) through (30), (32), (33), (35), 
and (37), respectively; 

(3) by inserting after paragraph (3) (as re-
designated by paragraph (2) of this section) 
the following: 

‘‘(4) COMMODITY-BASED SWAP.—The term 
‘commodity-based swap’ means a swap that 
is not a security-based swap, as defined in 
section 3(a) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)). 

‘‘(5) COMMODITY-BASED SWAP EXECUTION FA-
CILITY.—The term ‘commodity-based swap 
execution facility’ means a trading facility 
registered under section 5h. 

‘‘(6) COMMODITY DERIVATIVE.—The term 
‘commodity derivative’ means any deriva-
tive that is a contract of sale for future de-
livery of any commodity (or option on a con-
tract of sale for future delivery of any com-
modity) subject to the exclusive jurisdiction 
of the Commission under this Act, other 
than a swap.’’; 

(4) by inserting after paragraph (10) (as re-
designated by paragraph (2) of this section) 
the following: 

‘‘(11) DERIVATIVE.—The term ‘derivative’ 
has the meaning given the term in section 
3(a) of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)).’’; 

(5) by inserting after paragraph (30) (as re-
designated by paragraph (2) of this section) 
the following: 

‘‘(31) PERSON ASSOCIATED WITH A SIGNIFI-
CANT COMMODITY-BASED DERIVATIVES MARKET 
PARTICIPANT.— 

‘‘(A) IN GENERAL.—The term ‘person associ-
ated with a significant commodity-based de-
rivatives market participant’ means— 

‘‘(i) any partner, officer, director, or 
branch manager of a significant commodity- 
based derivatives market participant (in-
cluding any individual who holds a similar 
status or performs a similar function with 
respect to any partner, officer, director, or 
branch manager of a significant commodity- 
based derivatives market participant); 

‘‘(ii) any person that directly or indirectly 
controls, is controlled by, or is under com-
mon control with a significant commodity- 
based derivatives market participant; and 

‘‘(iii) any employee of a significant com-
modity-based derivatives market partici-
pant. 

‘‘(B) EXCLUSION.—Other than for purposes 
of section 4s, the term ‘person associated 
with a significant commodity-based deriva-
tives market participant’ does not include 
any person associated with a significant 
commodity-based derivatives market partic-
ipant the functions of which are solely cler-
ical or ministerial.’’; 

(6) in paragraph (32) (as redesignated by 
paragraph (2) of this section)— 

(A) by striking subparagraph (D) and in-
serting the following: 

‘‘(D) a commodity-based swap execution fa-
cility registered under section 5h;’’; 

(B) in subparagraph (E), by striking the pe-
riod and inserting a semicolon; and 

(C) by adding at the end the following: 
‘‘(F) a significant commodity-based deriva-

tives market participant; and 
‘‘(G) a trade repository under section 4r.’’; 

(7) by inserting after paragraph (33) (as re-
designated by paragraph (2) of this section) 
the following: 

‘‘(34) SIGNIFICANT COMMODITY-BASED DE-
RIVATIVES MARKET PARTICIPANT.— 

‘‘(A) IN GENERAL.—The term ‘significant 
commodity-based derivatives market partic-
ipant’ means— 

‘‘(i) any person that is engaged in the busi-
ness of purchasing or selling 1 or more com-
modity-based swaps for the account of the 
person or for any other individual or entity, 
or making a market in commodity-based 
swaps, and the 1 or more purchases or sales 
of which are not solely for the purpose of 
managing the risk associated with— 

‘‘(I) an asset that is, or is anticipated to 
be, owned, produced, manufactured, proc-
essed, or merchandised; 

‘‘(II) potential changes in the value of serv-
ices to be purchased or provided, or antici-
pated to be purchased or provided; or 

‘‘(III) a liability incurred or anticipated to 
be incurred by a person that is not, or is not 
related to, a commodity-based swap; or 

‘‘(ii) any other person designated by the 
Commission, after consultation with the Se-
curities and Exchange Commission, by rule, 
regulation, or order as is appropriate to fur-
ther— 

‘‘(I) the interests of the public; 
‘‘(II) the protection of market participants; 

or 
‘‘(III) the purposes of this Act. 
‘‘(B) EXCLUSION.—The term ‘significant 

commodity-based derivatives market partic-
ipant’ does not include an investment com-
pany registered under the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–1 et seq.).’’; 

(8) by inserting after paragraph (35) (as re-
designated by paragraph (2) of this section) 
the following: 

‘‘(36) SWAP.—The term ‘swap’ has the 
meaning given the term in section 3(a) of the 
Securities Exchange Act of 1934 (15 U.S.C. 
78c(a)).’’; and 

(9) by adding at the end the following: 
‘‘(38) TRADE REPOSITORY.—The term ‘trade 

repository’ means any person that collects, 
calculates, processes, or prepares informa-
tion with respect to 1 or more transactions 
or positions in 1 or more commodity-based 
swaps.’’. 
SEC. 202. RATIONALIZATION OF FINANCIAL 

PRODUCT OVERSIGHT. 
(a) CFTC AUTHORITY OVER COMMODITY- 

BASED SWAPS.— 
(1) AMENDMENTS TO COMMODITY FUTURES 

MODERNIZATION ACT OF 2000.— 
(A) DEFINITIONS.—Section 402 of the Com-

modity Futures Modernization Act of 2000 (7 
U.S.C. 27) is amended by striking subsection 
(d). 

(B) EXCLUSION OF COVERED SWAP AGREE-
MENTS.—Section 407 of the Commodity Fu-
tures Modernization Act of 2000 (7 U.S.C. 27e) 
is repealed. 

(C) CONTRACT ENFORCEMENT.—Section 408 
of the Commodity Futures Modernization 
Act of 2000 (7 U.S.C. 27f) is amended by strik-
ing subsections (b) and (c) and inserting the 
following: 

‘‘(b) PREEMPTION.—This title shall super-
sede and preempt the application of any 
State or local law that prohibits or regulates 
gaming or the operation of bucket shops 
(other than antifraud provisions of general 
applicability) in the case of a hybrid instru-
ment that is predominantly a banking prod-
uct.’’. 

(2) AMENDMENTS TO COMMODITY EXCHANGE 
ACT.— 

(A) IN GENERAL.—Section 2 of the Com-
modity Exchange Act (7 U.S.C. 2) is amend-
ed— 

(i) in subsection (a)(1)— 
(I) in the first sentence of subparagraph 

(A), by striking ‘‘subparagraphs (C) and (D) 
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of this paragraph and subsections (c) through 
(i) of this section’’ and inserting ‘‘subpara-
graph (C) and subsections (c) through (e)’’; 

(II) in subparagraph (C), by striking 
clauses (ii) through (v) and inserting the fol-
lowing: 

‘‘(ii) CONTRACTS OF SALE FOR FUTURE DELIV-
ERY.—This Act shall not apply to, and the 
Commission shall have no jurisdiction to 
designate a board of trade as a contract mar-
ket for any contract of sale (or option on 
such contract) for future delivery— 

‘‘(I) of any security, or interest in a secu-
rity or based on the value of a security 
(other than an exempted security under sec-
tion 3(a) of the Securities Exchange Act of 
1934 (15 U.S.C. 78c(a)), as in effect on the date 
of enactment of the Futures Trading Act of 
1982 (other than any municipal security, as 
defined in that section 3(a), as in effect on 
the date of enactment of the Futures Trad-
ing Act of 1982), or any group or index of 
such securities or any interest in a security 
or based on the value of a security; or 

‘‘(II) based on any financial, economic, or 
commercial occurrence, extent of an occur-
rence, contingency, or consequence that is 
related to or based on a security, an interest 
in a security, or an issuer of a security, or 
based on the value of any of the foregoing 
(other than an exempted security under sec-
tion 3(a) of the Securities Exchange Act of 
1934 (15 U.S.C. 78c(a)), as in effect on the date 
of enactment of the Futures Trading Act of 
1982 (other than any municipal security, as 
defined in that section 3(a), as in effect on 
the date of enactment of the Futures Trad-
ing Act of 1982), or any group or index of 
such securities, or interests in such securi-
ties or issuers of such securities, or based on 
the value of any of the foregoing.’’; and 

(III) by striking subparagraphs (D), (E), 
and (F); 

(ii) by striking subsections (d), (e), (g), (h), 
and (i); 

(iii) by inserting after subsection (c) the 
following: 

‘‘(d) COMMODITY-BASED SWAPS.—Nothing in 
this Act (other than subsections (a)(1)(B), 
(a)(1)(C), (e) and (f), sections 4a, 4b, 4b–1, 
4c(a), 4c(b), 4o, 4r, 4s, 4t, 5b, 5c, 5h, 6(c), 6(d), 
6c, 6d, 8, 8a, 9, 12(e)(2), 12(f), 13(a), 13(b), 21, 
and 22(a)(4) and such other provisions of this 
Act as are applicable by the terms of the pro-
visions to registered entities and Commis-
sion registrants) governs or applies to a com-
modity-based swap.’’; and 

(iv) by redesignating subsection (f) as sub-
section (e). 

(B) CONFORMING AMENDMENTS.— 
(i) Section 1a of the Commodity Exchange 

Act (7 U.S.C. 1a) (as amended by section 
201(2)) is amended in paragraph (35) by in-
serting before the period at the end the fol-
lowing: ‘‘(as in effect on the day before the 
date of enactment of the Comprehensive De-
rivatives Regulation Act of 2009)’’. 

(ii) Section 5c(a)(1) of the Commodity Ex-
change Act (7 U.S.C. 7a–2(a)(1)) is amended 
by striking ‘‘, and section 2(h)(7) with re-
spect to significant price discovery con-
tracts,’’. 

(iii) Section 5d(a) of the Commodity Ex-
change Act (7 U.S.C. 7a–3(a)) is amended in 
the second sentence by striking ‘‘subpara-
graphs (C) and (D) of section 2(a)(1)’’ and in-
serting ‘‘section 2(a)(1)(C)’’. 

(iv) Section 5e of the Commodity Exchange 
Act (7 U.S.C. 7b) is amended by striking ‘‘, or 
revocation of the right’’ and all that follows 
through ‘‘significant price discovery con-
tract,’’. 

(v) Section 6(b) of the Commodity Ex-
change Act (7 U.S.C. 8(b)) is amended in the 
first sentence by striking ‘‘, or to revoke the 
right’’ and all that follows through ‘‘signifi-
cant price discovery contract,’’. 

(vi) Section 22(b)(1)(A) of the Commodity 
Exchange Act (7 U.S.C. 25(b)(1)(A)) is amend-
ed by striking ‘‘section 2(h)(7) or’’. 

(vii) Section 408(2)(C) of the Federal De-
posit Insurance Corporation Improvement 
Act of 1991 (12 U.S.C. 4421(2)(C)) is amended— 

(I) by striking ‘‘, 2(d), 2(f), or 2(g)’’; and 
(II) by striking ‘‘2(h) or’’. 
(3) AMENDMENTS TO THE GRAMM-LEACH-BLI-

LEY ACT.—Section 206 of the Gramm-Leach- 
Bliley Act (15 U.S.C. 78c note) is amended— 

(A) in subsection (a)— 
(i) in paragraph (4), by inserting ‘‘or’’ after 

the semicolon at the end; 
(ii) in paragraph (5) by striking ‘‘; or’’ at 

the end and inserting a period; and 
(iii) by striking paragraph (6); 
(B) by striking subsection (b); and 
(C) by redesignating subsections (c) and (d) 

as subsections (b) and (c), respectively. 
(b) RATIONALIZATION OF SECURITY FUTURES 

OVERSIGHT.— 
(1) IN GENERAL.— 
(A) RULEMAKING AUTHORITY TO ADDRESS DU-

PLICATIVE REGULATIONS OF DUAL REG-
ISTRANTS.—Section 4d of the Commodity Ex-
change Act (7 U.S.C. 6d) is amended by strik-
ing subsection (c). 

(B) REGISTRATION OF FUTURES COMMISSION 
MERCHANTS, INTRODUCING BROKERS, AND 
FLOOR BROKERS.—Section 4f(a) of the Com-
modity Exchange Act (7 U.S.C. 6f(a)) is 
amended— 

(i) in paragraph (1), by striking ‘‘(1)’’; and 
(ii) by striking paragraphs (2) through (4). 
(C) DUAL TRADING.—Section 4j of the Com-

modity Exchange Act (7 U.S.C. 6j) is re-
pealed. 

(D) EXEMPTIONS FOR ASSOCIATED PERSONS 
OR SECURITIES BROKER-DEALERS.—Section 4k 
of the Commodity Exchange Act (7 U.S.C. 6k) 
is amended by striking paragraph (5) (as 
added by section 252(d) of the Commodity 
Futures Modernization Act of 2000 (114 Stat. 
2763A–448)). 

(E) ELECTION TO TRADE EXCLUDED AND EX-
EMPT COMMODITIES.—Section 5a of the Com-
modity Exchange Act (7 U.S.C. 7a) is amend-
ed by striking subsection (g). 

(F) OBLIGATION TO ADDRESS DUPLICATIVE 
REGULATION OF DUAL REGISTRANTS.—Section 
5c of the Commodity Exchange Act (7 U.S.C. 
7a–2) is amended by striking subsection (f). 

(G) DESIGNATION OF SECURITIES EXCHANGES 
AND ASSOCIATIONS AS CONTRACT MARKETS.— 
Section 5f of the Commodity Exchange Act (7 
U.S.C. 7b–1) is repealed. 

(H) NOTIFICATION OF INVESTIGATIONS AND 
ENFORCEMENT ACTIONS.—Section 6 of the 
Commodity Exchange Act is amended by 
striking subsection (g) (7 U.S.C. 9c). 

(I) ACTION TO ENJOIN OR RESTRAIN VIOLA-
TIONS.—Section 6c of the Commodity Ex-
change Act (7 U.S.C. 13a–1) is amended by 
striking subsection (h). 

(J) PUBLIC DISCLOSURE.—Section 8(a) of the 
Commodity Exchange Act (7 U.S.C. 12(a)) is 
amended by striking paragraph (3). 

(K) MARKET REPORTS.—Section 16 of the 
Commodity Exchange Act (7 U.S.C. 20) is 
amended by striking subsection (e). 

(L) OBLIGATION TO ADDRESS DUPLICATIVE 
REGULATION OF DUAL REGISTRANTS.—Section 
17 of the Commodity Exchange Act (7 U.S.C. 
21) is amended— 

(i) by striking subsection (r); and 
(ii) by redesignating subsection (q) (as 

added by section 233(5) of Public Law 97–444 
(96 Stat. 2320)) as subsection (r). 

(2) CONFORMING AMENDMENTS TO THE COM-
MODITY EXCHANGE ACT.— 

(A) Section 1a of the Commodity Exchange 
Act (7 U.S.C. 1a) (as amended by section 
201(2)) is amended in paragraph (28), by strik-
ing the second sentence. 

(B) Section 4(c)(1) of the Commodity Ex-
change Act (7 U.S.C. 6(c)(1)) is amended by 
striking ‘‘(except subparagraphs (C)(ii) and 

(D) of section 2(a)(1), except that the Com-
mission and the Securities and Exchange 
Commission may by rule, regulation, or 
order jointly exclude any agreement, con-
tract, or transaction from section 
2(a)(1)(D))’’. 

(C) Section 5a of the Commodity Exchange 
Act (7 U.S.C. 7a) is amended— 

(i) in subsection (b)— 
(I) in paragraph (2)— 
(aa) by striking subparagraph (D); and 
(bb) by redesignating subparagraphs (E) 

and (F) as subparagraphs (D) and (E), respec-
tively; and 

(II) in paragraph (3)(B)(ii), by striking ‘‘or, 
if the person trades only security futures 
products on the facility, a national securi-
ties association registered under section 
15A(a) of the Securities Exchange Act of 
1934’’; and 

(ii) in subsection (e)(1), by striking ‘‘With 
respect to transactions other than trans-
actions in security futures products, a’’ and 
inserting ‘‘A’’. 

(D) Section 6(b) of the Commodity Ex-
change Act (7 U.S.C. 8(b)) is amended in the 
first sentence by striking ‘‘or section 5f’’. 

(E) Section 12(e)(2) of the Commodity Ex-
change Act (7 U.S.C. 16(e)(2)) is amended— 

(i) in subparagraph (A), by striking ‘‘an 
electronic trading facility excluded under 
section 2(e) of this Act’’ and inserting ‘‘a 
commodity-based swap execution facility’’; 

(ii) in subparagraph (B)— 
(I) by striking ‘‘, 2(d), 2(f), or 2(g)’’ and in-

serting ‘‘or 2(e)’’; 
(II) by striking ‘‘2(h) or’’; and 
(III) by striking the period at the end and 

inserting ‘‘; and’’; and 
(iii) by inserting after subparagraph (B) 

the following: 
‘‘(C) a commodity-based swap.’’. 

SEC. 203. REQUIRED CLEARING OF STANDARD-
IZED DERIVATIVES THROUGH CEN-
TRAL COUNTERPARTIES AND USE 
OF TRADE REPOSITORIES. 

(a) IN GENERAL.—The Commodity Ex-
change Act is amended by inserting after 
section 4q (7 U.S.C. 6o–1) the following: 
‘‘SEC. 4r. REQUIRED CLEARING OF STANDARD-

IZED DERIVATIVES THROUGH CEN-
TRAL COUNTERPARTIES AND USE 
OF TRADE REPOSITORIES. 

‘‘(a) FINDINGS.—Congress finds that— 
‘‘(1) the proliferation of over-the-counter 

commodity-based swaps poses unacceptable 
risks to the financial system; 

‘‘(2) clearing standardized commodity- 
based swaps through well-regulated central 
counterparties would reduce systemic risk in 
the financial system; 

‘‘(3) the markets for standardized com-
modity-based swaps suffer from a lack of re-
liable and accurate transaction information 
that is available to the public, market par-
ticipants, producers, and regulators; and 

‘‘(4) weaknesses in the regulation of mar-
kets for standardized commodity-based 
swaps have detracted from the efficiency and 
transparency of trading in the markets and 
hampered the surveillance and oversight of 
the markets. 

‘‘(b) PURPOSES.—The purposes of this sec-
tion are— 

‘‘(1) to establish well-regulated markets 
for standardized commodity-based swaps 
that promote efficiency and transparency of 
trading and enhance the surveillance and 
oversight of the markets; and 

‘‘(2) to promote the public interest, the 
protection of market participants, and the 
maintenance of fair and orderly markets by 
ensuring— 

‘‘(A) the prompt and accurate clearance 
and settlement of transactions in standard-
ized commodity-based swaps; 

‘‘(B) the prompt and accurate reporting of 
transactions in commodity-based derivative 
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instruments to a trade repository or a de-
rivatives clearing organization; 

‘‘(C) the establishment of linked or coordi-
nated facilities for clearance and settlement 
of transactions in securities, securities op-
tions, contracts of sale for future delivery 
and options on the contracts, commodity op-
tions, and derivatives; 

‘‘(D) the availability to the public, market 
participants, producers, and regulators of re-
liable and accurate quotation and trans-
action information in commodity-based 
swaps; 

‘‘(E) economically efficient execution of 
transactions in commodity-based swaps; and 

‘‘(F) fair competition among markets in 
the trading of commodity-based swaps. 

‘‘(c) USE OF DERIVATIVES CLEARING ORGANI-
ZATIONS.— 

‘‘(1) IN GENERAL.—Any person that is a 
party to a commodity-based swap that the 
Commission determines is ‘standardized’ 
shall submit such instrument for clearing to 
a derivatives clearing organization within 
the period specified by the rules of the Com-
mission. 

‘‘(2) DEFINITION OF ‘STANDARDIZED’.— 
‘‘(A) IN GENERAL.—The Commission shall 

by rule, define the term ‘standardized’ for 
purposes of this section. 

‘‘(B) FACTORS.—In defining the term 
‘standardized’, the Commission shall— 

‘‘(i) be consistent with— 
‘‘(I) the public interest; 
‘‘(II) the protection of market participants; 
‘‘(III) the safeguarding of commodity-based 

swap transactions and funds; 
‘‘(IV) the maintenance of fair competition 

among market participants and among de-
rivatives clearing organizations; and 

‘‘(V) the purposes of this section; 
‘‘(ii)(I) consult with, and consider the 

views of, the Securities and Exchange Com-
mission and the Board of Governors of the 
Federal Reserve System; and 

‘‘(II) seek to maintain comparability, to 
the maximum extent practicable, with the 
Securities and Exchange Commission defini-
tion of ‘standardized’ for purposes of section 
17C of the Securities Exchange Act of 1934; 
and 

‘‘(iii) to the extent it is applicable to a par-
ticular commodity-based swap or class of 
commodity-based derivative swaps, con-
sider— 

‘‘(I) whether a derivatives clearing organi-
zation is prepared to clear the commodity- 
based swap and the derivatives clearing orga-
nization has effective risk management sys-
tems; 

‘‘(II) the availability or ability to facili-
tate standard documentation of the terms of 
the commodity-based swap; 

‘‘(III) the liquidity of the commodity-based 
swap and the underlying commodity or 
group or index of the commodity-based swap; 

‘‘(IV) the ability to value the commodity- 
based swap, or underlying commodity, con-
sistently with an accepted pricing method-
ology, including the availability of intraday 
prices; and 

‘‘(V) such other factors as are consistent 
with the purposes of this section. 

‘‘(3) EXEMPTIONS.— 
‘‘(A) IN GENERAL.—The Commission, by 

rule or order, as the Commission considers 
appropriate in the public interest or the pro-
tection of market participants, may condi-
tionally or unconditionally exempt from the 
requirements of this subsection and the rules 
issued under this subsection any person, 
transaction, or standardized commodity- 
based swap. 

‘‘(B) PRIOR CONSULTATION WITH SECURITIES 
AND EXCHANGE COMMISSION AND BOARD OF GOV-
ERNORS OF THE FEDERAL RESERVE SYSTEM.— 

‘‘(i) CONSULTATION.—Before acting by rule 
or order to exempt any person, transaction, 

or standardized commodity-based swap from 
this subsection, the Commission shall con-
sult with, and consider the views of, the Se-
curities and Exchange Commission and the 
Board of Governors of the Federal Reserve 
System concerning whether the exemption is 
appropriate for the reduction of risk and in 
the public interest. 

‘‘(ii) NOTICE REQUIRED.—Forty-five days 
prior to issuing any exemption, the Commis-
sion shall send a notice to the Securities and 
Exchange Commission and the Board of Gov-
ernors of the Federal Reserve System de-
scribing such exemption. 

‘‘(iii) PROHIBITION ON ISSUANCE.—If either 
the Securities and Exchange Commission or 
the Board of Governors of the Federal Re-
serve System issues a finding that such an 
exemption does not meet the standard in 
clause (i), the Commission shall not grant 
the exemption. 

‘‘(iv) DEADLINE.—Any finding by the Secu-
rities and Exchange Commission or the 
Board of Governors of the Federal Reserve 
System shall be made and received in writ-
ing by the Commission not later than 30 days 
after the date of receipt of a notice of a pro-
posed exemption by the Commission. 

‘‘(v) NONDELEGATION.—Action by the Secu-
rities and Exchange Commission or the 
Board of Governors under this subparagraph 
may not be delegated. 

‘‘(d) TRADE REPOSITORIES.— 
‘‘(1) USE OF TRADE REPOSITORIES.— 
‘‘(A) IN GENERAL.—Any person that enters 

into or effects a transaction in a commodity- 
based swap shall submit the transaction for 
clearing to a derivatives clearing organiza-
tion or report the transaction to a trade re-
pository registered in accordance with this 
subsection within the period specified by any 
rule adopted under subsection (e). 

‘‘(B) INFORMATION.—The Commission may, 
by rule, require any person to report to de-
rivatives clearing organizations and reg-
istered trade repositories such transaction 
information as the Commission considers ap-
propriate to permit the derivatives clearing 
organizations and trade repositories to meet 
the purposes of this section. 

‘‘(2) REGISTRATION.—A trade repository 
may register for purposes of this subsection 
by filing with the Commission an application 
in such form as the Commission, by rule, 
may prescribe containing the rules of the 
trade repository and such other information 
and documents as the Commission, by rule, 
may prescribe as appropriate in the public 
interest, for the protection of market par-
ticipants, or for the prompt and accurate 
collection, calculation, processing, and prep-
aration of information regarding trans-
actions and positions in commodity-based 
swap. 

‘‘(3) COMMISSION PROCEDURES FOR APPLICA-
TIONS.— 

‘‘(A) IN GENERAL.—On the filing of an appli-
cation for registration pursuant to para-
graph (2), the Commission shall publish no-
tice of the filing and afford interested per-
sons an opportunity to submit written data, 
views, and arguments concerning the appli-
cation. 

‘‘(B) ACTIONS.—Not later than 90 days after 
the date of the publication of the notice (or, 
with the consent of the applicant, a longer 
period), the Commission shall— 

‘‘(i) by order grant the registration; or 
‘‘(ii) institute proceedings to determine 

whether the registration should be denied. 
‘‘(C) PROCEDURE FOR DENIALS.— 
‘‘(i) IN GENERAL.—The proceedings de-

scribed in subparagraph (B)(ii) shall— 
‘‘(I) include notice of the grounds for de-

nial under consideration and an opportunity 
for a hearing; and 

‘‘(II) be concluded not later than 180 days 
after the date of publication of notice of the 
filing of the application for registration. 

‘‘(ii) ACTIONS.—At the conclusion of the 
proceedings the Commission, by order, shall 
grant or deny the registration. 

‘‘(iii) EXTENSIONS.—The Commission may 
extend the time for the conclusion of the 
proceedings for— 

‘‘(I) not more than 60 days if the Commis-
sion— 

‘‘(aa) finds good cause for the extension; 
and 

‘‘(bb) publishes a description of the reasons 
of the Commission for the finding; or 

‘‘(II) with the consent of the applicant, a 
longer period. 

‘‘(D) STANDARDS FOR GRANTING REGISTRA-
TION.—The Commission shall grant the reg-
istration of a trade repository for purposes of 
this section if the Commission finds that the 
trade repository is so organized, and has the 
capacity— 

‘‘(i) to assure the prompt, accurate, and re-
liable performance of the functions of a 
trade repository; 

‘‘(ii) to comply with this Act (including 
rules and regulations issued under this Act); 
and 

‘‘(iii) to carry out the functions of a trade 
repository in a manner consistent with the 
purposes of this section. 

‘‘(E) STANDARD FOR DENIAL OF REGISTRA-
TION.—The Commission shall deny the reg-
istration of a trade repository if the Com-
mission does not make a finding described in 
subparagraph (D). 

‘‘(4) WITHDRAWAL OF REGISTRATION.— 
‘‘(A) IN GENERAL.—A registered trade re-

pository may, on such terms and conditions 
as the Commission considers appropriate in 
the public interest or for the protection of 
market participants, withdraw from reg-
istration by filing a written notice of with-
drawal with the Commission. 

‘‘(B) CANCELLATION.—If the Commission 
finds that any trade repository is no longer 
in existence or has ceased to do business in 
the capacity specified in the application of 
the trade repository for registration, the 
Commission, by order, shall cancel the reg-
istration. 

‘‘(5) ACCESS TO TRADE REPOSITORY SERV-
ICES.— 

‘‘(A) NOTICE OF PROHIBITION OR LIMITATION 
ON ACCESS.— 

‘‘(i) IN GENERAL.—If any registered trade 
repository prohibits or limits any person ac-
cess to services offered, directly or indi-
rectly, by the trade repository, the reg-
istered trade repository shall promptly file 
notice of the prohibition or limitation with 
the Commission. 

‘‘(ii) CONTENT.—A notice under clause (i) 
shall be in such form and contain such infor-
mation as the Commission, by rule, may pre-
scribe as appropriate in the public interest 
or for the protection of investors. 

‘‘(B) REVIEW BY COMMISSION.—Any prohibi-
tion or limitation on access to services with 
respect to which a registered trade reposi-
tory is required by subparagraph (A) to file 
notice shall be subject to review by the Com-
mission on— 

‘‘(i) the motion of the Commission; or 
‘‘(ii) application by any person aggrieved 

by the prohibition or limitation filed— 
‘‘(I) not later than 30 days after the date on 

which the notice described in subparagraph 
(A) has been filed with the Commission and 
received by the aggrieved person; or 

‘‘(II) within such longer period as the Com-
mission may determine. 

‘‘(C) STAYS.— 
‘‘(i) IN GENERAL.—Application to the Com-

mission for review, or the institution of re-
view by the Commission on the motion of 
the Commission, shall not operate as a stay 
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of the prohibition or limitation, unless the 
Commission otherwise orders, summarily or 
after notice and opportunity for hearing on 
the question of a stay. 

‘‘(ii) HEARING.—A hearing under clause (i) 
may consist solely of the submission of affi-
davits or presentation of oral arguments. 

‘‘(iii) EXPEDITED PROCEDURE.—The Com-
mission shall establish for appropriate cases 
an expedited procedure for consideration and 
determination of the question of a stay. 

‘‘(D) STANDARDS OF REVIEW.— 
‘‘(i) DISMISSAL OF PROCEEDINGS.—In any 

proceeding to review the prohibition or limi-
tation of any person to access to services of-
fered by a registered trade repository, the 
Commission, by order, shall dismiss the pro-
ceeding if the Commission finds, after notice 
and opportunity for hearing, that— 

‘‘(I) the prohibition or limitation is con-
sistent with this Act (including rules and 
regulations); and 

‘‘(II) the person has not been discriminated 
against unfairly. 

‘‘(ii) ACCESS TO SERVICES.—If the Commis-
sion does not make a finding described in 
clause (i) or the Commission finds that the 
prohibition or limitation imposes any burden 
on competition that is not appropriate in 
furtherance of the purposes of this Act, the 
Commission, by order, shall— 

‘‘(I) set aside the prohibition or limitation; 
and 

‘‘(II) require the registered trade reposi-
tory to permit the person access to the serv-
ices offered by the registered trade reposi-
tory to which the prohibition or limitation 
applied. 

‘‘(6) ADMINISTRATIVE PROCEEDING AUTHOR-
ITY.—The Commission, by order, may cen-
sure or place limitations on the activities, 
functions, or operations of any registered 
trade repository or suspend for a period not 
exceeding 12 months or revoke the registra-
tion of any trade repository, if the Commis-
sion finds, on the record after notice and op-
portunity for hearing, that— 

‘‘(A) the censure, placing of limitations, 
suspension, or revocation is appropriate in 
the public interest, for the protection of 
market participants, or otherwise in further-
ance of the purposes of this Act; and 

‘‘(B) the trade repository has violated or is 
unable to comply with any provision of this 
Act (including rules or regulations). 

‘‘(7) RULEMAKING AUTHORITY.—No reg-
istered trade repository shall, directly or in-
directly, engage in any activity as a trade 
repository in contravention of such rules and 
regulations as the Commission may pre-
scribe— 

‘‘(A) as appropriate in the public interest; 
‘‘(B) for the protection of market partici-

pants; or 
‘‘(C) otherwise in furtherance of the pur-

poses of this Act, including to ensure that all 
persons may obtain on terms that are fair 
and reasonable and not unreasonably dis-
criminatory such transaction and position 
information for commodity-based swaps as is 
disseminated by any derivatives clearing or-
ganization or trade repository. 

‘‘(8) CONSULTATION.— 
‘‘(A) IN GENERAL.—Prior to adopting any 

rules applicable to trade repositories pursu-
ant to subsection (g), the Commission shall 
consult with and consider the views of the 
Securities and Exchange Commission. 

‘‘(B) COMPARABILITY.—The Commission and 
the Securities and Exchange Commission 
shall seek to maintain comparability, to the 
maximum extent practicable, of applicable 
respective recordkeeping and reporting re-
quirements for trade repositories. 

‘‘(e) TIMING.—The Commission may by rule 
specify the date by which persons are re-
quired— 

‘‘(1) to submit transactions in standardized 
commodity-based swaps for clearing to a de-
rivatives clearing organization pursuant to 
subsection (c); and 

‘‘(2)(A) to submit transactions in com-
modity-based swaps for clearing to a deriva-
tives clearing organization; or 

‘‘(B) to report transactions in the com-
modity-based derivative instruments to a 
registered trade repository pursuant to sub-
section (d). 

‘‘(f) COLLECTION, CONSOLIDATION, AND DIS-
SEMINATION OF INFORMATION ON TRANS-
ACTIONS AND POSITIONS IN COMMODITY-BASED 
SWAPS.— 

‘‘(1) COMMISSION ACTION REQUIRED.—The 
Commission shall, consistent with the public 
interest, the protection of market partici-
pants, the maintenance of fair and orderly 
markets, and the purposes of this section, 
use the authority of the Commission under 
this Act to facilitate— 

‘‘(A) the collection, consolidation, and dis-
semination of information on transactions 
and positions in commodity-based swaps; and 

‘‘(B) the establishment of coordinated fa-
cilities for the consolidation of information 
on transactions and positions in commodity- 
based swaps. 

‘‘(2) ACTIONS REQUIRED BY REGISTERED ENTI-
TIES.—The Commission, by rule, regulation, 
or order, may require each derivatives clear-
ing organization that clears transactions in 
commodity-based swaps, and each registered 
trade repository registered or applying to be-
come registered, in such form and frequency 
as the Commission shall prescribe as appro-
priate in the public interest, for the protec-
tion of market participants, or otherwise in 
furtherance of the purposes of this Act— 

‘‘(A) to disseminate certain transaction or 
position information concerning commodity- 
based swaps; and 

‘‘(B) to ensure the prompt, accurate, reli-
able, and fair collection, processing, dis-
tribution, and publication of information 
with respect to transactions and positions, 
as appropriate, cleared by or reported to the 
derivatives clearing organization or the reg-
istered trade repository. 

‘‘(g) RECORDS, REPORTS, AND EXAMINA-
TIONS.— 

‘‘(1) IN GENERAL.—Each registered trade re-
pository shall make and keep for prescribed 
periods such records, furnish such copies of 
the records, and make and disseminate such 
reports as the Commission, by rule, pre-
scribes as appropriate in the public interest, 
or otherwise in furtherance of the purposes 
of this Act. 

‘‘(2) EXAMINATIONS.—All records with re-
gard to commodity-based swaps of a reg-
istered trade repository shall be subject at 
any time to such reasonable periodic, spe-
cial, or other examinations by representa-
tives of the Commission as the Commission 
considers appropriate in the public interest, 
for the protection of market participants, or 
otherwise in furtherance of the purposes of 
this Act.’’. 

(b) DERIVATIVES CLEARING ORGANIZA-
TIONS.—Section 5b of the Commodity Ex-
change Act (7 U.S.C. 7a–1) is amended— 

(1) by striking subsections (a) and (b) and 
inserting the following: 

‘‘(a) REGISTRATION REQUIREMENT.—It shall 
be unlawful for a derivatives clearing organi-
zation, unless registered with the Commis-
sion, directly or indirectly to make use of 
the mails or any means or instrumentality 
of interstate commerce to perform the func-
tions of a derivatives clearing organization 
with respect to a contract of sale of a com-
modity for future delivery (or option on such 
a contract) or option on a commodity, or a 
commodity-based swap, in each case unless 
the contract, option, or commodity-based 

swap is not required to be cleared under this 
Act. 

‘‘(b) VOLUNTARY REGISTRATION.—A deriva-
tives clearing organization that clears agree-
ments, contracts, or transactions that are 
not required to be cleared under this Act 
may register with the Commission as a de-
rivatives clearing organization.’’. 

(2) in subsection (c)— 
(A) by striking paragraph (1) and inserting 

the following: 
‘‘(1) APPLICATION.—A person desiring to 

register as a derivatives clearing organiza-
tion shall submit to the Commission an ap-
plication in such form and containing the 
rules of the derivatives clearing organization 
and such other information and documents 
as the Commission, by rule, may prescribe as 
appropriate in the public interest or for the 
purpose of making the determinations re-
quired for approval under this section.’’; 

(B) in paragraph (2)— 
(i) by striking subparagraph (B) and insert-

ing the following: 
‘‘(B) FINANCIAL RESOURCES.—The applicant 

shall demonstrate that the applicant has 
adequate financial, operational, and manage-
rial resources to discharge the responsibil-
ities of a derivatives clearing organization 
and to manage all associated risks.’’; and 

(ii) by adding at the end the following: 
‘‘(O) MARKET PARTICIPANT ACCESS.—The ap-

plicant shall establish appropriate standards 
to ensure open and fair access to all persons 
that meet the ongoing and continuing par-
ticipant eligibility standards of the organi-
zation with respect to commodity-based 
swaps and to accept for clearing from the 
participants all commodity-based swaps that 
meet the product eligibility standards of the 
organization, regardless of where the trans-
actions are executed.’’; and 

(C) by adding at the end the following: 
‘‘(4) COMMISSION PROCEDURES FOR GRANTING 

REGISTRATION TO DERIVATIVES CLEARING OR-
GANIZATIONS FOR CLEARING COMMODITY-BASED 
SWAPS.— 

‘‘(A) IN GENERAL.—The Commission shall, 
on the filing of an application for registra-
tion pursuant to paragraph (2) for purposes 
of clearing commodity-based swaps, publish 
notice of the filing and afford interested per-
sons an opportunity to submit written data, 
views, and arguments concerning the appli-
cation. 

‘‘(B) ACTIONS.—Not later than 90 days after 
the date of the publication of the notice (or, 
with the consent of the applicant, a longer 
period), the Commission shall— 

‘‘(i) by order grant the registration; or 
‘‘(ii) institute proceedings to determine 

whether registration should be denied. 
‘‘(C) PROCEEDINGS.— 
‘‘(i) IN GENERAL.—The proceedings de-

scribed in subparagraph (B)(ii) shall— 
‘‘(I) include notice of the grounds for de-

nial under consideration and opportunity for 
hearing; and 

‘‘(II) be concluded not later than 180 days 
after the date of publication of notice of the 
filing of the application for registration. 

‘‘(ii) ACTIONS.—At the conclusion of the 
proceedings the Commission, by order, shall 
grant or deny the registration. 

‘‘(iii) EXTENSIONS.—The Commission may 
extend the time for the conclusion of the 
proceedings for— 

‘‘(I) not more than 60 days if the Commis-
sion— 

‘‘(aa) finds good cause for the extension; 
and 

‘‘(bb) publishes the reasons of the Commis-
sion for the finding; or 

‘‘(II) with the consent of the applicant, a 
longer period. 

‘‘(iv) STANDARD FOR REGISTRATION.— 
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‘‘(I) IN GENERAL.—The Commission shall 

grant the registration of a derivatives clear-
ing organization if the Commission finds 
that the derivatives clearing organization is 
so organized, and has the capacity, to be 
able— 

‘‘(aa) to ensure the prompt, accurate, and 
reliable performance of the functions of a de-
rivatives clearing organization; 

‘‘(bb) to comply with this Act (including 
rules and regulations); and 

‘‘(cc) to carry out the functions of a deriva-
tives clearing organization in a manner con-
sistent with the purposes and core principles 
of this section. 

‘‘(II) DENIAL.—The Commission shall deny 
the registration of a derivatives clearing or-
ganization if the Commission does not make 
a finding described in subclause (I). 

‘‘(5) WITHDRAWAL OF REGISTRATION.—For 
purposes of clearing commodity-based swaps, 
a derivatives clearing organization may, on 
such terms and conditions as the Commis-
sion considers appropriate in the public in-
terest or for the protection of market par-
ticipants, withdraw from registration by fil-
ing a written notice of withdrawal with the 
Commission. 

‘‘(6) ACCESS TO DERIVATIVES CLEARING OR-
GANIZATION TO CLEAR COMMODITY-BASED 
SWAPS.— 

‘‘(A) NOTICE OF PROHIBITION OR LIMITA-
TION.— 

‘‘(i) IN GENERAL.—For purposes of clearing 
commodity-based swaps, if any derivatives 
clearing organization prohibits or limits any 
person access to services offered, directly or 
indirectly, by the derivatives clearing orga-
nization, the derivatives clearing organiza-
tion shall promptly file notice of the prohibi-
tion or denial with the Commission. 

‘‘(ii) CONTENTS.—The notice shall be in 
such form and contain such information as 
the Commission, by rule, may prescribe as 
appropriate in the public interest. 

‘‘(B) REVIEW BY COMMISSION.—Any prohibi-
tion or limitation on access to services with 
respect to which a derivatives clearing orga-
nization is required by subparagraph (A) to 
file notice shall be subject to review by the 
Commission on— 

‘‘(i) the motion of the Commission; or 
‘‘(ii) application by any person aggrieved 

by the prohibition or limitation filed— 
‘‘(I) not later than 30 days after the date 

the notice described in subparagraph (A) has 
been filed with the Commission and received 
by the aggrieved person; or 

‘‘(II) within such longer period as the Com-
mission may determine. 

‘‘(C) STAYS.— 
‘‘(i) IN GENERAL.—Application to the Com-

mission for review, or the institution of re-
view by the Commission on the motion of 
the Commission, shall not operate as a stay 
of the prohibition or limitation, unless the 
Commission otherwise orders, summarily or 
after notice and opportunity for hearing on 
the question of a stay. 

‘‘(ii) HEARING.—A hearing under clause (i) 
may consist solely of the submission of affi-
davits or presentation of oral arguments. 

‘‘(iii) EXPEDITED PROCEDURE.—The Com-
mission shall establish for appropriate cases 
an expedited procedure for consideration and 
determination of the question of a stay. 

‘‘(D) ACTIONS.— 
‘‘(i) DISMISSAL OF PROCEEDINGS.—For pur-

poses of clearing commodity-based swaps, in 
any proceeding to review the prohibition or 
limitation of any person in respect of access 
to services offered by a derivatives clearing 
organization, the Commission, by order, 
shall dismiss the proceeding if the Commis-
sion finds, after notice and opportunity for 
hearing, that— 

‘‘(I) the prohibition or limitation is con-
sistent with this Act (including rules and 
regulations); and 

‘‘(II) the person has not been discriminated 
against unfairly. 

‘‘(ii) ACCESS TO SERVICES.—If the Commis-
sion does not make a finding described in 
clause (i), or if the Commission finds that 
the prohibition or limitation imposes any 
burden on competition not appropriate in 
furtherance of the purposes of this Act, the 
Commission, by order, shall— 

‘‘(I) set aside the prohibition or limitation; 
and 

‘‘(II) require the registered trade reposi-
tory to permit the person access to the serv-
ices offered by the derivatives clearing orga-
nization to which the prohibition or limita-
tion applied. 

‘‘(7) ADMINISTRATIVE PROCEEDING AUTHOR-
ITY.—The Commission, by order, may cen-
sure or place limitations on the activities, 
functions, or operations of any derivatives 
clearing organization that is clearing com-
modity-based swaps, or suspend for a period 
not exceeding 12 months or revoke the reg-
istration of any derivatives clearing organi-
zation, if the Commission finds, on the 
record after notice and opportunity for hear-
ing, that— 

‘‘(A) the censure, placing of limitations, 
suspension, or revocation is appropriate in 
the public interest and for the protection of 
market participants or otherwise in further-
ance of the purposes of this Act; and 

‘‘(B) the derivatives clearing organization 
has violated or is unable to comply with any 
provision of this Act (including rules or reg-
ulations). 

‘‘(8) RULEMAKING AUTHORIZATION.—For pur-
poses of clearing commodity-based swaps, no 
derivatives clearing organization shall, di-
rectly or indirectly, engage in any activity 
as a derivatives clearing organization in con-
travention of such rules and regulations as 
the Commission may prescribe— 

‘‘(A) as appropriate in the public interest; 
‘‘(B) for the protection of market partici-

pants; or 
‘‘(C) otherwise in furtherance of the pur-

poses of this Act. 
‘‘(9) RECORDS, REPORTS, AND EXAMINA-

TIONS.— 
‘‘(A) IN GENERAL.—Each derivatives clear-

ing organization shall, for purposes of clear-
ing commodity-based swaps, make and keep 
for prescribed periods such records, furnish 
such copies of the records, and make and dis-
seminate such reports as the Commission, by 
rule, prescribes as appropriate in the public 
interest, or otherwise in furtherance of the 
purposes of this Act. 

‘‘(B) EXAMINATIONS.—For purposes of clear-
ing commodity-based derivative instru-
ments, all records of a derivatives clearing 
organization shall be subject at any time to 
such reasonable periodic, special, or other 
examinations by representatives of the Com-
mission as the Commission considers appro-
priate in the public interest, for the protec-
tion of market participants, or otherwise in 
furtherance of the purposes of this Act.’’. 
SEC. 204. PRUDENTIAL SUPERVISION AND REGU-

LATION OF SIGNIFICANT COM-
MODITY-BASED DERIVATIVES MAR-
KET PARTICIPANTS AND INCEN-
TIVES FOR TRADING ON REGULATED 
EXCHANGES. 

The Commodity Exchange Act (7 U.S.C. 1 
et seq.) is amended by inserting after section 
4r (as added by section 203(a)) the following: 
‘‘SEC. 4s. REGULATION OF SIGNIFICANT COM-

MODITY-BASED DERIVATIVES MAR-
KET PARTICIPANTS. 

‘‘(a) DEFINITION OF APPROPRIATE REGU-
LATORY AUTHORITY.—In this section, the 
term ‘appropriate regulatory authority’ 
means— 

‘‘(1) the appropriate Federal banking agen-
cy (as defined in section 1813(q) of title 12, 
United States Code), with respect to a sig-
nificant commodity-based derivatives mar-
ket participant that is an insured depository 
institution (as defined in section 1813(c) of 
title 12, United States Code), but not an affil-
iate of an insured depository institution; 

‘‘(2) the Federal Housing Finance Agency, 
with respect to a significant commodity- 
based derivatives market participant that is 
a regulated entity (as defined in section 4502 
of title 12, United States Code); 

‘‘(3) the Commission, with respect to a sig-
nificant commodity-based derivatives mar-
ket participant that is— 

‘‘(A) a futures commission merchant or an 
introducing broker, other than a futures 
commission merchant or an introducing 
broker registered pursuant to section 4f(a) or 
an affiliate of an insured depository institu-
tion; or 

‘‘(B) a commodity pool operator or com-
modity trading advisor, other than an affil-
iate of an insured depository institution; and 

‘‘(4) the Securities and Exchange Commis-
sion, with respect to a significant com-
modity-based derivatives market partici-
pant— 

‘‘(A) that is a broker or dealer, as those 
terms are defined in section 3(a) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78c(a)) 
(other than a broker or dealer registered 
under section 15(b)(11) of that Act (15 U.S.C. 
78o(b)(11)) that is not an affiliate of an in-
sured depository institution); or 

‘‘(B) for which there is not another appro-
priate regulatory authority otherwise speci-
fied in this subsection. 

‘‘(b) REGISTRATION BY SIGNIFICANT COM-
MODITY-BASED DERIVATIVES MARKET PARTICI-
PANTS.—It shall be unlawful for any signifi-
cant commodity-based derivatives market 
participant to make use of the mails or any 
means or instrumentality of interstate com-
merce to effect any transactions in, or to in-
duce or attempt to induce a transaction in, 
any commodity-based swap unless the sig-
nificant commodity-based derivatives mar-
ket participant has registered in accordance 
with subsection (c). 

‘‘(c) MANNER OF REGISTRATION OF SIGNIFI-
CANT COMMODITY-BASED DERIVATIVES MAR-
KET PARTICIPANTS.— 

‘‘(1) IN GENERAL.—A significant com-
modity-based derivatives market participant 
subject to the registration requirement of 
subsection (b) may register by filing with the 
Commission an application for registration 
in such form and containing such informa-
tion and documents concerning the signifi-
cant commodity-based derivatives market 
participant and any persons associated with 
the significant commodity-based derivatives 
market participant as the Commission, by 
rule, regulation, or order, may prescribe as 
appropriate in the public interest or for the 
protection of market participants. 

‘‘(2) ACTION BY THE COMMISSION.— 
‘‘(A) IN GENERAL.—Not later than 45 days 

after the date of filing of an application 
under paragraph (1) (or, with the consent of 
the applicant, a longer period), the Commis-
sion shall— 

‘‘(i) by order grant registration; or 
‘‘(ii) institute proceedings in accordance 

with subparagraph (B) to determine whether 
the registration should be denied. 

‘‘(B) PROCEEDINGS.— 
‘‘(i) IN GENERAL.—Proceedings initiated 

under subparagraph (B)(ii) shall include no-
tice of the grounds for denial under consider-
ation and opportunity for hearing. 

‘‘(ii) CONCLUSION.—Not later than 120 days 
after the date of the filing of the application 
for registration, the Commission shall con-
clude the proceedings and, by order, grant or 
deny the registration. 
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‘‘(iii) EXTENSION.—The Commission may 

extend the time for the conclusion of a pro-
ceedings for up to 90 days (or, with the con-
sent of the applicant, a longer period) if the 
Commission finds good cause for the exten-
sion and publishes the reasons for the exten-
sion. 

‘‘(C) BASIS FOR DETERMINATION.— 
‘‘(i) IN GENERAL.—The Commission shall 

grant the registration of a significant com-
modity-based derivatives market participant 
if the Commission finds that the require-
ments of this section are satisfied. 

‘‘(ii) DENIAL.—The Commission shall deny 
the registration if the Commission does not 
make a finding under clause (i) or if the 
Commission finds that if the applicant were 
registered, the registration of the applicant 
would be subject to suspension or revocation 
under subsection (f). 

‘‘(3) WITHDRAWAL.—Any person that has 
filed an application pursuant to paragraph 
(1) may, on such terms and conditions as the 
Commission determines appropriate in the 
public interest, for the protection of market 
participants, or otherwise in furtherance of 
the purposes of this Act, withdraw the appli-
cation by filing a written withdrawal with 
the Commission. 

‘‘(d) BUSINESS CONDUCT REQUIREMENTS.— 
‘‘(1) DEFINITION OF REGULATED PERSON.—In 

this subsection, the term ‘regulated person’ 
means— 

‘‘(A) a significant commodity-based deriva-
tives market participant; and 

‘‘(B) any other class of persons that the 
Commission may determine by rule, regula-
tion, or order to be subject to this sub-
section. 

‘‘(2) PROHIBITION.—It shall be unlawful for 
any regulated person to make use of the 
mails or any means or instrumentality of 
interstate commerce to effect any trans-
action in, or to induce or attempt to induce 
a transaction in, any commodity-based swap, 
unless the regulated person complies with 
such business conduct requirements as the 
Commission and the Securities and Ex-
change Commission, in consultation with the 
appropriate regulatory authorities, may 
jointly prescribe by rule, regulation, or 
order, as appropriate in the public interest, 
for the protection of market participants, 
and otherwise in furtherance of the purposes 
of this Act. 

‘‘(3) REQUIREMENTS.—Business conduct re-
quirements prescribed under this subsection 
shall— 

‘‘(A) establish the standard of care re-
quired for a regulated person to verify that 
any counterparty meets the eligibility 
standards for an eligible contract participant 
or qualified institutional buyer (as defined in 
section 3(a) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a))); 

‘‘(B) require disclosure by the regulated 
person to any counterparty to the trans-
action of— 

‘‘(i) material product-specific information 
about the risks and characteristics of the 
commodity-based swap; 

‘‘(ii) the source and amount of any fees or 
other material remuneration that the regu-
lated person would directly or indirectly ex-
pect to receive in connection with the com-
modity-based swap; and 

‘‘(iii) any other material incentives or con-
flicts of interest that the regulated person 
may have in connection with the com-
modity-based swap; 

‘‘(C) establish a minimum standard of con-
duct for a regulated person with respect to 
any counterparty, other than a qualified in-
stitutional buyer (as defined in section 3(a) 
of the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a))), for— 

‘‘(i) providing disclosure of the general 
risks and characteristics of any commodity- 
based swap; 

‘‘(ii) communicating in a fair and balanced 
manner based on principles of fair dealing 
and good faith; 

‘‘(iii) assessing the appropriateness of any 
commodity-based swap for the counterparty, 
except that in the case of a counterparty 
that is an eligible contract participant speci-
fied in clause (iv), the regulated person may 
rely on the representations described in 
clause (iv)(VI) that the transaction is appro-
priate for the counterparty; and 

‘‘(iv) with respect to a counterparty that is 
an eligible contract participant (within the 
meaning of subclause (I) or (II) of section 
1a(15)(A)(vii)), having a reasonable basis to 
believe that the counterparty has an inde-
pendent representative that— 

‘‘(I) has sufficient knowledge to evaluate 
the transaction and risks; 

‘‘(II) is not subject to a statutory disquali-
fication; 

‘‘(III) is independent of the regulated per-
son; 

‘‘(IV) undertakes a duty to act in the best 
interests of the counterparty that the inde-
pendent representative represents; 

‘‘(V) makes appropriate disclosures; and 
‘‘(VI) will provide written representations 

to the eligible contract participant regard-
ing fair pricing and the appropriateness of 
the transaction; 

‘‘(D) require the availability of informa-
tion about any commodity referenced in a 
commodity-based swap or on which the com-
modity-based swap is based; and 

‘‘(E) establish such other standards and re-
quirements as the Commission, acting joint-
ly with the Securities and Exchange Com-
mission and in consultation with the appro-
priate regulatory authorities, may deter-
mine are appropriate in the public interest, 
for the protection of market participants, or 
otherwise in furtherance of the purposes of 
this Act. 

‘‘(e) STATUTORY DISQUALIFICATION.—Except 
to the extent otherwise specifically provided 
by rule, regulation, or order of the Commis-
sion, it shall be unlawful for a significant 
commodity-based derivatives market partic-
ipant to permit any associated person of the 
significant commodity-based derivatives 
market participant who is subject to a statu-
tory disqualification to effect or be involved 
in effecting transactions in commodity- 
based swaps on behalf of the significant com-
modity-based derivatives market partici-
pant, if the significant commodity-based de-
rivatives market participant knew, or in the 
exercise of reasonable care should have 
known, of the statutory disqualification. 

‘‘(f) ADMINISTRATIVE PROCEEDING AUTHOR-
ITY.— 

‘‘(1) IN GENERAL.—The Commission, by 
order, shall censure, place limitations on the 
activities, functions, or operations of, or re-
ject the filing of any significant commodity- 
based derivatives market participant that 
has registered with the Commission pursu-
ant to subsection (d) if the Commission 
finds, on the record after notice and oppor-
tunity for hearing, that— 

‘‘(A) the censure, placing of limitations, or 
rejection is in the public interest; and 

‘‘(B) the significant commodity-based de-
rivatives market participant, or any person 
associated with the significant commodity- 
based derivatives market participant effect-
ing or involved in effecting transactions in 
commodity-based swaps on behalf of the sig-
nificant commodity-based derivatives mar-
ket participant, whether prior or subsequent 
to becoming so associated, has committed or 
omitted any act, or is subject to an order or 
finding, described in paragraphs (2) and (3) of 
section 8a. 

‘‘(2) ASSOCIATED PERSONS.—With respect to 
any person who is associated, who is seeking 
to become associated, or who, at the time of 
the alleged misconduct, was associated or 
was seeking to become associated with a sig-
nificant commodity-based derivatives mar-
ket participant for the purpose of effecting 
or being involved in effecting commodity- 
based swaps on behalf of the significant com-
modity-based derivatives market partici-
pant, the Commission, by order, shall cen-
sure, place limitations on the activities or 
functions of the person, or suspend for a pe-
riod not exceeding 12 months, or bar the per-
son from being associated with a significant 
commodity-based derivatives market partic-
ipant, if the Commission finds, on the record 
after notice and opportunity for a hearing, 
that— 

‘‘(A) the censure, placing of limitations, 
suspension, or bar is in the public interest; 
and 

‘‘(B) the person has committed or omitted 
any act, or is subject to an order or finding, 
described in paragraphs (2) and (3) of section 
8a. 

‘‘(3) PROHIBITION.—It shall be unlawful— 
‘‘(A) for any person with respect to whom 

an order under paragraph (2) is in effect, 
without the consent of the Commission, will-
fully to become, or to be, associated with a 
significant commodity-based derivatives 
market participant in contravention of the 
order; or 

‘‘(B) for any significant commodity-based 
derivatives market participant to permit a 
person described in subparagraph (A), with-
out the consent of the Commission, to be-
come or remain, a person associated with the 
significant commodity-based derivatives 
market participant in contravention of an 
order under paragraph (2), if the significant 
commodity-based derivatives market partic-
ipant knew, or in the exercise of reasonable 
care should have known, of the order. 

‘‘(g) CAPITAL AND MARGIN REQUIREMENTS.— 
‘‘(1) IN GENERAL.—It shall be unlawful for 

any person to conduct business as a signifi-
cant commodity-based derivatives market 
participant unless the person meets at all 
times such minimum capital and margin re-
quirements as the appropriate regulatory au-
thorities shall jointly prescribe, not later 
than 180 days after the enactment of this 
section, by rule or regulation as appropriate 
in the public interest or for the maintenance 
of fair and orderly markets and consistent 
with the purposes of this Act to provide safe-
guards with respect to the financial responsi-
bility and related practices of the significant 
commodity-based derivatives market partic-
ipant. 

‘‘(2) CAPITAL REQUIREMENTS.—In setting 
capital requirements for significant com-
modity-based derivatives market partici-
pants, the appropriate regulatory authorities 
shall consider among other things— 

‘‘(A) the liquidity of each commodity- 
based swap, including whether the com-
modity-based swap— 

‘‘(i) is traded on a liquid market; and 
‘‘(ii) is centrally cleared; and 
‘‘(B) whether the commodity-based swap is 

used to offset or hedge another instrument 
or asset owned by such significant com-
modity-based derivatives market partici-
pant. 

‘‘(3) MARGIN REQUIREMENTS.—The appro-
priate regulatory authorities shall jointly 
prescribe margin requirements, which may 
permit the use of noncash collateral, that 
apply to commodity-based swaps entered 
into by a significant commodity-based de-
rivatives market participant, as the appro-
priate regulatory authorities jointly deter-
mine to be appropriate for the purpose of, at 
a minimum— 
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‘‘(A) preserving the financial integrity of 

markets trading commodity-based swaps; 
and 

‘‘(B) preventing systemic risk. 
‘‘(4) COMMISSION RULES.—Nothing in this 

Act prevents the Commission from pre-
scribing capital and margin requirements 
that are higher or more restrictive than the 
joint rules adopted under this subsection for 
significant commodity-based derivatives 
market participants for which the Commis-
sion is the appropriate regulatory authority. 

‘‘(h) ENFORCEMENT AUTHORITY.—Each ap-
propriate regulatory authority shall have 
sole authority to enforce compliance with 
the rules adopted under subsection (g) in the 
case of each significant derivatives market 
participant for which the regulatory author-
ity is the appropriate regulatory authority, 
as defined in subsection (a).’’. 
SEC. 205. RECORDKEEPING AND REPORTING RE-

QUIREMENTS FOR DERIVATIVES 
MARKET PARTICIPANTS. 

(a) IN GENERAL.—Section 4g of the Com-
modity Exchange Act (7 U.S.C. 6g) is amend-
ed by striking ‘‘SEC. 4g.’’ and all that follows 
through the end of subsection (a) and insert-
ing the following: 
‘‘SEC. 4g. RECORDKEEPING AND REPORTING RE-

QUIREMENTS FOR COMMODITY- 
BASED DERIVATIVES MARKET PAR-
TICIPANTS. 

‘‘(a) IN GENERAL.—Each person registered 
under this Act as a futures commission mer-
chant, introducing broker, floor broker, floor 
trader, or significant commodity-based de-
rivatives market participant (or any other 
person that engages in transactions in com-
modity-based swaps as the Commission, by 
rule, regulation or order, designates) shall— 

‘‘(1) make such reports as are required by 
the Commission regarding the transactions 
and positions of the person, and the trans-
actions and positions of the customers of the 
person, in commodities for future delivery 
on any board of trade in the United States or 
elsewhere, in any significant price discovery 
contract traded or executed on an electronic 
trading facility, in any agreement, contract, 
or transaction that is treated by a deriva-
tives clearing organization, whether reg-
istered or not registered, as fungible with a 
significant price discovery contract, and in 
any commodity-based swap; 

‘‘(2) keep books and records pertaining to 
those transactions and positions in such 
form and manner and for such period as may 
be required by the Commission; and 

‘‘(3) make those books and records avail-
able for inspection by any representative of 
the Commission or the Department of Jus-
tice.’’. 

(b) DAILY TRADING RECORD.—Section 4g of 
the Commodity Exchange Act (7 U.S.C. 6g) is 
amended— 

(1) by striking subsections (c) and (d) and 
inserting the following: 

‘‘(c) DAILY TRADING RECORDS.— 
‘‘(1) IN GENERAL.—Each floor broker, intro-

ducing broker, futures commission mer-
chant, significant commodity-based deriva-
tives market participant, and any other per-
son designated by the Commission pursuant 
to subsection (a) shall maintain daily trad-
ing records for each customer in such man-
ner and form as to be identifiable with the 
trades referred to in subsection (b). 

‘‘(2) FORM AND REPORTS.— 
‘‘(A) IN GENERAL.—Daily trading records 

shall be maintained in a form suitable to the 
Commission for such period as may be re-
quired by the Commission. 

‘‘(B) REPORTS.—Reports shall be made from 
the records maintained at such time, in such 
manner, and at such places as the Commis-
sion may prescribe by rule, order, or regula-
tion in order to protect the public interest 
and the interest of persons trading in com-

modity futures or commodity-based swaps.’’; 
and 

(2) by redesignating subsections (e) and (f) 
as subsections (d) and (e), respectively. 
SEC. 206. PROHIBITION OF MARKET MANIPULA-

TION, FRAUD, AND OTHER MARKET 
ABUSES. 

(a) POSITION LIMITS.— 
(1) IN GENERAL.—Section 4a(a) of the Com-

modity Exchange Act (7 U.S.C. 6a(a)) is 
amended— 

(A) by striking ‘‘SEC. 4a. (a) Excessive’’ and 
inserting the following: 
‘‘SEC. 4a. EXCESSIVE SPECULATION AS BURDEN 

ON INTERSTATE COMMERCE. 
‘‘(a) EXCESSIVE SPECULATION.— 
‘‘(1) IN GENERAL.—Excessive’’; 
(B) by designating the first through sixth 

sentences as paragraphs (1) through (6), re-
spectively; 

(C) in paragraph (1) (as so designated), by 
striking ‘‘on electronic trading facilities 
with respect to a significant price discovery 
contract’’ and inserting ‘‘commodity-based 
swaps that perform or affect a significant 
price discovery function’’; 

(D) in paragraph (2) (as so designated)— 
(i) by inserting ‘‘, including any group or 

class of traders,’’ after ‘‘held by any person’’; 
and 

(ii) by striking ‘‘on an electronic trading 
facility with respect to a significant price 
discovery contract,’’ and inserting ‘‘com-
modity-based swaps that perform or affect a 
significant price discovery function,’’; and 

(E) by adding at the end the following: 
‘‘(7) AGGREGATE POSITION LIMITS AND POSI-

TION REPORTING FOR COMMODITY-BASED 
SWAPS.—The Commission may, by rule or 
regulation, establish limits (including re-
lated hedge exemption provisions) on, or oth-
erwise prescribe requirements regarding, the 
aggregate number of positions in com-
modity-based swaps based on the same un-
derlying commodity that may be held by any 
person, including any group or class of trad-
ers, for each month across— 

‘‘(A) contracts listed by designated con-
tract markets; 

‘‘(B) contracts traded on a foreign board of 
trade; and 

‘‘(C) commodity-based swaps that perform 
or affect a significant price discovery func-
tion. 

‘‘(8) CONSIDERATIONS.—In making a deter-
mination whether a commodity-based swap 
performs or affects a significant price dis-
covery function, the Commission shall con-
sider the extent to which the commodity- 
based swap has a significant price linkage, 
price discovery relationship, or other signifi-
cant price relationship with 1 or more con-
tracts listed by designated contract markets. 

‘‘(9) REPORTS.—The Commission may, by 
rule or regulation, require any person that 
effects transactions for the account of the 
person or the account of others in any com-
modity-based swap to report such informa-
tion as the Commission may prescribe re-
garding any position or positions in the com-
modity-based swaps. 

‘‘(10) EXEMPTIONS.—The Commission, by 
rule or regulation, may conditionally or un-
conditionally exempt any person or class of 
persons, any commodity-based swap or class 
of commodity-based swaps, or any trans-
action or class of transactions from any re-
quirement the Commission establishes under 
this section with respect to position limits 
for commodity-based swaps.’’. 

(2) CONFORMING AMENDMENTS.—Section 
4a(b) of the Commodity Exchange Act (7 
U.S.C. 6a(b)) is amended— 

(A) in paragraph (1), by striking ‘‘or elec-
tronic trading facility’’ and inserting ‘‘or 1 
or more regulated electronic transparent 
trade execution systems’’; and 

(B) in paragraph (2), by striking ‘‘or elec-
tronic trading facility’’ and inserting ‘‘or 
regulated electronic transparent trade exe-
cution system’’. 

(b) PROHIBITIONS.—Section 4b of the Com-
modity Exchange Act (7 U.S.C. 6b) is amend-
ed— 

(1) in subsection (a)— 
(A) in paragraph (1), by striking ‘‘or’’ after 

the semicolon at the end; 
(B) in paragraph (2)(D)(ii), by striking the 

period at the end and inserting ‘‘; or’’; and 
(C) by adding at the end the following: 
‘‘(3) for any person, directly or indirectly, 

by the use of any means or instrumentality 
of interstate commerce or of the mails, to ef-
fect any transaction in, or to induce or at-
tempt to induce a transaction in, any com-
modity-based swap, in connection with 
which the person— 

‘‘(A) engages in any fraudulent, deceptive, 
or manipulative act or practice; 

‘‘(B) makes any fictitious quotation; or 
‘‘(C) engages in any transaction, practice, 

or course of business that operates as a fraud 
or deceit on any person.’’; and 

(2) in subsection (b)— 
(A) by striking ‘‘Subsection (a)(2) of this 

section’’ and inserting the following: 
‘‘(1) IN GENERAL.—Subsection (a)(2)’’; and 
(B) by adding at the end the following: 
‘‘(2) COMMODITY-BASED SWAPS.— 
‘‘(A) IN GENERAL.—For the purposes of sub-

section (a)(3), the Commission shall, by rule, 
regulation, or order, define and prescribe 
means reasonably designed to prevent— 

‘‘(i) such transactions, acts, practices, and 
courses of business as are fraudulent, decep-
tive, or manipulative; and 

‘‘(ii) such quotations as are fictitious. 
‘‘(B) REQUIREMENTS.—In adopting rules, 

regulations, or orders under subparagraph 
(A), the Commission shall— 

‘‘(i) consult with the Securities and Ex-
change Commission; and 

‘‘(ii) seek to maintain comparability of the 
rules, regulations, or orders with similar 
rules of the Securities and Exchange Com-
mission.’’. 

SEC. 207. PROTECTIONS FOR MARKETING COM-
MODITY-BASED SWAPS TO CERTAIN 
PERSONS. 

(a) DEFINITION OF ELIGIBLE CONTRACT PAR-
TICIPANT.—Paragraph (15) of section 1a of the 
Commodity Exchange Act (7 U.S.C. 1a) (as 
redesignated by section 201(2)) is amended— 

(1) in subparagraph (A)— 
(A) in clause (i), by inserting ‘‘(as defined 

in paragraph (18) as in effect on the date of 
enactment of the Comprehensive Derivatives 
Regulation Act of 2009)’’ after ‘‘financial in-
stitution’’; 

(B) in clause (iv)(I), by striking ‘‘total as-
sets’’ and inserting ‘‘total net assets’’; 

(C) in clause (v)— 
(i) in subclause (I), by striking ‘‘total as-

sets exceeding $10,000,000’’ and inserting 
‘‘total net assets exceeding $10,000,000; or’’; 

(ii) by striking subclause (II); 
(iii) by redesignating subclause (III) as sub-

clause (II); and 
(iv) in item (aa) of subclause (II) (as so des-

ignated), by striking ‘‘a net worth exceeding 
$1,000,000’’ and inserting ‘‘total net assets ex-
ceeding $5,000,000’’; 

(D) in clause (vii), by striking subclause 
(III) and the undesignated matter following 
that subclause and inserting the following: 

‘‘(III) an instrumentality, agency, or de-
partment of an entity described in subclause 
(I) or (II); 

except that the term does not include an en-
tity, political subdivision, instrumentality, 
agency, or department described in sub-
clause (I) or (III) unless the entity, political 
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subdivision, instrumentality, agency, or de-
partment owns and invests on a discre-
tionary basis $50,000,000 or more in invest-
ments, except that, with respect to any 
State or entity, political subdivision, agency 
or department of a State, that amount is ex-
clusive of any proceeds from any offering of 
municipal securities;’’; and 

(E) by striking clause (xi) and inserting the 
following: 

‘‘(xi) an individual who— 
‘‘(I) owns and invests on a discretionary 

basis not less than $10,000,000; 
‘‘(II) owns and invests on a discretionary 

basis not less than $5,000,000 and who enters 
into the agreement, contract, or transaction 
in order to manage the risk associated with 
an asset owned or liability incurred, or rea-
sonably likely to be owned or incurred, by 
the individual; or 

‘‘(III) is an officer or director of an entity 
(or a person performing similar functions) 
and who enters into the agreement, contract, 
or transaction in order to manage the risk 
associated with the securities of the entity 
owned by the individual at the time of enter-
ing into the agreement, contract, or trans-
action;’’; and 

(2) in subparagraph (C), by inserting ‘‘by 
rule, jointly with the Securities and Ex-
change Commission,’’ after ‘‘determines’’. 

(b) LIMITATION ON PARTICIPATION IN COM-
MODITY-BASED SWAPS.—Section 2 of the Com-
modity Exchange Act (7 U.S.C. 2) (as amend-
ed by section 202(a)(2)(A)) is amended by add-
ing at the end the following: 

‘‘(f) LIMITATION ON PARTICIPATION IN COM-
MODITY-BASED SWAPS.—It shall be unlawful 
for any person, other than an eligible con-
tract participant, to enter into a com-
modity-based swap.’’. 
SEC. 208. COMMODITY-BASED SWAP EXECUTION 

FACILITIES. 
The Commodity Exchange Act is amended 

by inserting after section 5g (7 U.S.C. 7b–2) 
the following: 
‘‘SEC. 5h. COMMODITY-BASED SWAP EXECUTION 

FACILITIES. 
‘‘(a) REGISTRATION.—No person may oper-

ate a trading facility for commodity-based 
swaps, unless the trading facility is reg-
istered as a commodity-based swap execu-
tion facility under this section. 

‘‘(b) CRITERIA FOR REGISTRATION.— 
‘‘(1) IN GENERAL.—To be registered as a 

commodity-based swap execution facility, a 
facility shall demonstrate to the Commis-
sion that the facility meets the criteria spec-
ified in this section. 

‘‘(2) TRADING AND PARTICIPATION RULES.— 
The commodity-based swap execution facil-
ity shall— 

‘‘(A) establish and enforce trading and par-
ticipation rules that will deter abuses; and 

‘‘(B) have the capacity to detect, inves-
tigate, and enforce the rules, including the 
capacity— 

‘‘(i) to obtain information necessary to 
perform the functions required under this 
section; 

‘‘(ii) to provide market participants with 
impartial access to the market; and 

‘‘(iii) to obtain information that may be 
used in establishing whether rule violations 
have occurred. 

‘‘(3) TRADING PROCEDURES.—The com-
modity-based swap execution facility shall 
establish and enforce rules or terms and con-
ditions defining, or specifications detailing, 
trading procedures to be used in entering and 
executing orders for commodity-based swaps 
on the facilities of the commodity-based 
swap execution facility. 

‘‘(4) FINANCIAL INTEGRITY.—The com-
modity-based swap execution facility shall 
establish and enforce rules and procedures to 
ensure the financial integrity of commodity- 

based swaps entered on or through the facili-
ties of the commodity-based swap execution 
facility, including the clearance and settle-
ment of commodity-based swaps pursuant to 
section 2(f). 

‘‘(c) PRINCIPLES FOR COMMODITY-BASED 
SWAP EXECUTION FACILITIES.— 

‘‘(1) COMPLIANCE.— 
‘‘(A) IN GENERAL.—To maintain registra-

tion as a commodity-based swap execution 
facility, the facility shall comply with the 
principles specified in this subsection. 

‘‘(B) DISCRETION.—Except in cases in which 
the Commission adopts rules or regulations 
pursuant to section 8a(5), the commodity- 
based swap execution facility shall have rea-
sonable discretion in establishing the man-
ner in which the facility complies with this 
subsection. 

‘‘(2) RULES.—The commodity-based swap 
execution facility shall monitor and enforce 
compliance with any of the rules of the facil-
ity, including— 

‘‘(A) the terms and conditions of the com-
modity-based swaps traded on or through the 
facility; and 

‘‘(B) any limitations on access to the facil-
ity. 

‘‘(3) PREVENTION OF MANIPULATION.— 
‘‘(A) IN GENERAL.—The commodity-based 

swap execution facility shall permit trading 
only in commodity-based swaps that are not 
readily susceptible to manipulation. 

‘‘(B) MONITORING.—The commodity-based 
swap execution facility shall monitor trad-
ing in commodity-based swaps to prevent 
price manipulation, price distortion through 
surveillance, compliance, and disciplinary 
practices and procedures, including methods 
for conducting real-time monitoring of trad-
ing and comprehensive and accurate trade 
reconstructions. 

‘‘(4) POSITION LIMITATIONS AND ACCOUNT-
ABILITY.— 

‘‘(A) IN GENERAL.—To reduce the potential 
threat of market manipulation or conges-
tion, and to eliminate or prevent excessive 
speculation (as described in section 4a(a)), 
the commodity-based swap execution facility 
shall adopt for each of the contracts of the 
facility, as appropriate, position limitations 
or position accountability for speculators. 

‘‘(B) LIMITATION LEVEL.—For any contract 
that is subject to a position limitation estab-
lished by the Commission pursuant to sec-
tion 4a(a), the commodity-based derivative 
execution facility shall set the position limi-
tations of the facility at a level that is not 
higher than the Commission limitation. 

‘‘(5) INFORMATION SHARING.—The com-
modity-based swap execution facility shall— 

‘‘(A) establish and enforce rules that will 
allow the facility to obtain any necessary in-
formation to perform any of the functions 
described in this subsection; 

‘‘(B) provide the information to the Com-
mission on request; and 

‘‘(C) have the capacity to carry out such 
international information-sharing agree-
ments as the Commission may require. 

‘‘(6) ACCESSIBILITY.—The commodity-based 
swap trade execution facility shall make 
public timely information on price, trading 
volume, and other trading data to the extent 
appropriate for commodity-based swaps. 

‘‘(7) MAINTENANCE OF RECORDS.—The com-
modity-based derivative instrument execu-
tion facility shall— 

‘‘(A) maintain records of all activities re-
lated to the business of the facility, includ-
ing a complete audit trail, in a form and 
manner acceptable to the Commission for a 
period of at least 5 years; and 

‘‘(B) submit to the Commission such re-
ports as the Committee may require, at such 
time, in such manner, and containing such 
information as is determined by the Com-
mission to be necessary for the Commission 

to perform the responsibilities of the Com-
mission. 

‘‘(8) EMERGENCY AUTHORITY.—The com-
modity-based swap execution facility shall 
adopt rules to provide for the exercise of 
emergency authority, in consultation or co-
operation with the Commission, as appro-
priate, including the authority to suspend or 
curtail trading in a commodity-based swap. 

‘‘(9) CONFLICTS OF INTEREST.—The com-
modity-based derivative instrument execu-
tion facility shall— 

‘‘(A) establish and enforce rules to mini-
mize conflicts of interest in the decision- 
making process of the facility; and 

‘‘(B) establish a process for resolving the 
conflicts of interest. 

‘‘(d) TRADING BY CONTRACT MARKETS.—A 
board of trade that operates a contract mar-
ket shall, to the extent that the board of 
trade also operates a commodity-based swap 
execution facility and uses the same elec-
tronic trade execution system for trading on 
the contract market and the commodity- 
based swap execution facility, identify 
whether the electronic trading is taking 
place on the contract market or the com-
modity-based swap execution facility.’’. 
SEC. 209. ENFORCEMENT. 

Section 6c of the Commodity Exchange Act 
(7 U.S.C. 13a–1) (as amended by section 
202(b)(1)(I)) is amended by adding at the end 
the following: 

‘‘(h) ENFORCEMENT OF PROVISIONS APPLICA-
BLE TO DERIVATIVES MARKET PARTICIPANTS.— 

‘‘(1) DEFINITION OF APPLICABLE PROVISION.— 
In this subsection, the term ‘applicable pro-
vision’ means any of section 4a(a), sub-
sections (a), (c), and (d) of section 4g, sec-
tions 4r and 4s, and subsections (a) through 
(c)(1), (2), and (4) of section 5b. 

‘‘(2) ENFORCEMENT BY OTHER AGENCIES.—In 
addition to enforcement by the Commission 
under this Act of compliance with applicable 
provisions, to the extent applicable to com-
modity-based swaps, such compliance shall 
be enforced under— 

‘‘(A) section 8 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818), by the appropriate 
Federal banking agency, in the case of an in-
sured depository institution, as those terms 
are defined in section 3 of that Act (12 U.S.C. 
1813), but not an affiliate of such an insured 
depository institution; 

‘‘(B) the securities laws, as defined in sec-
tion 3(a) of the Securities Exchange Act of 
1934 (15 U.S.C. 78c(a)), by the Securities and 
Exchange Commission, in the case of— 

‘‘(i) a broker or dealer, as defined in sec-
tion 3(a) of the Securities Exchange Act of 
1934 (15 U.S.C. 78c(a)) (other than a broker or 
dealer registered under section 15(b)(11) of 
that Act (15 U.S.C. 78o(b)(11)) that is not an 
affiliate of an insured depository institution, 
as defined in section 3 of the Federal Deposit 
Insurance Act (12 U.S.C. 1813)); 

‘‘(ii) an investment adviser, as defined in 
section 202(a) of the Investment Advisers Act 
of 1940 (15 U.S.C. 80b–2(a)); 

‘‘(iii) an investment company, as defined in 
section 3 of the Investment Company Act of 
1940 (15 U.S.C. 80a–3); 

‘‘(iv) any other entity for which the Secu-
rities and Exchange Commission is a pri-
mary regulator; 

‘‘(v) any affiliate of an insured depository 
institution; or 

‘‘(vi) any other person that is not— 
‘‘(I) a futures commission merchant or an 

introducing broker (except a futures com-
mission merchant or an introducing broker 
registered pursuant to section 4f(a) of this 
Act or an affiliate of an insured depository 
institution); 

‘‘(II) a commodity pool operator or com-
modity trading advisor (except an affiliate of 
an insured depository institution); or 
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CONGRESSIONAL RECORD — SENATE S9673 September 22, 2009 
‘‘(III) a person specified in subparagraph 

(A) or (C); and 
‘‘(C) the Federal Housing Enterprises Fi-

nancial Safety and Soundness Act of 1992 (12 
U.S.C. 4501 et seq.), by the Federal Housing 
Finance Agency, in the case of a regulated 
entity, as defined in section 1303 of the Fed-
eral Housing Enterprises Financial Safety 
and Soundness Act of 1992 (12 U.S.C. 4502). 

‘‘(3) VIOLATIONS TREATED AS VIOLATIONS OF 
OTHER LAWS.— 

‘‘(A) IN GENERAL.—For purposes of the ex-
ercise by any agency referred to in para-
graph (2) of the powers of the agency under 
any provision of law referred to in that para-
graph, a violation of any applicable provi-
sion, as the provision applies to commodity- 
based swaps, shall be considered to be a vio-
lation of a requirement imposed under that 
provision of law. 

‘‘(B) ADDITIONAL AUTHORITY.—In addition 
to its powers under any provision of law spe-
cifically referred to in paragraph (2), each of 
the agencies referred to in that paragraph 
may exercise, for the purpose of enforcing 
compliance with applicable provisions, as 
the applicable provisions apply to com-
modity-based swaps, any other authority 
conferred on the agency by law.’’. 
SEC. 210. ENFORCEABILITY OF COMMODITY- 

BASED SWAPS. 
Section 22(a) of the Commodity Exchange 

Act (7 U.S.C. 25(a)) is amended by striking 
paragraph (4) and inserting the following: 

‘‘(4) CONTRACT ENFORCEMENT BETWEEN ELI-
GIBLE COUNTERPARTIES.—No agreement, con-
tract, or transaction that is a commodity- 
based swap shall be void, voidable, or unen-
forceable by either party to the commodity- 
based swap, and no party to the commodity- 
based swap shall be entitled to rescind, or re-
cover any payment made with respect to, the 
commodity-based swap under this section or 
any other provision of this Act based solely 
on the failure of either party to the agree-
ment, contract, or transaction to satisfy its 
respective obligations under section 4a(a), 
subsections (a), (c), and (d) of section 4g, sec-
tions 4r and 4s, and subsections (a) through 
(c)(1), (2), and (4) of section 5b with respect to 
the commodity-based swap.’’. 

TITLE III—OTHER PROVISIONS 
SEC. 301. MARGINING AND OTHER RISK MANAGE-

MENT STANDARDS FOR CENTRAL 
COUNTERPARTIES. 

(a) AGENCY ACTIONS.—The Securities and 
Exchange Commission and the Commodity 
Futures Trading Commission shall each pro-
mulgate rules requiring each clearing agency 
(as defined in section 3(a)(23) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(23))) and derivatives clearing organiza-
tion (as defined in section 1a(13) of the Com-
modity Exchange Act (7 U.S.C. 1a(13))) to 
have robust risk management controls, in-
cluding risk margin collateral requirements, 
to assure the ability to meet their settle-
ment obligations. 

(b) CONSULTATION REQUIRED.—To assure 
regulation of risk management controls, the 
Securities and Exchange Commission and 
the Commodity Futures Trading Commission 
shall consult with each other and the Board 
of Governors of the Federal Reserve System, 
shall seek to maintain comparability of such 
rules, and shall give consideration to the rec-
ommendations of the Board of Governors of 
the Federal Reserve System before adopting 
rules under this section. 
SEC. 302. DETERMINING THE STATUS OF SWAPS. 

(a) PROCESS FOR DETERMINING THE STATUS 
OF A SWAP.— 

(1) RULEMAKING.—The Securities and Ex-
change Commission and the Commodity Fu-
tures Trading Commission shall jointly issue 
rules establishing a process for resolving any 
disagreement between the agencies regard-

ing the status of a derivative as a security- 
based swap, a commodity-based swap, a secu-
rity derivative, or a commodity derivative. 

(2) CONTENT.—The rules adopted under this 
section shall— 

(A) include a method for determining the 
status of a derivative as a security-based 
swap, a commodity-based swap, a security 
derivative, or a commodity derivative within 
90 days after the date of the commencement 
of the determination process; and 

(B) require the agencies to consider, in 
making such determination, the nature of 
the derivative, the extent to which the deriv-
ative is economically similar to instruments 
that are subject to regulation by the Securi-
ties and Exchange Commission or the Com-
modity Futures Trading Commission, the ap-
propriateness of regulation of the derivative 
under either the securities laws or the Com-
modity Exchange Act, and such other factors 
as the Securities and Exchange Commission 
and the Commodity Futures Trading Com-
mission may prescribe. 

(b) JUDICIAL RESOLUTION.— 
(1) IN GENERAL.—If the Securities and Ex-

change Commission and the Commodity Fu-
tures Trading Commission are unable to de-
termine the status of a derivative as a secu-
rity-based swap, a commodity-based swap, a 
security derivative, or a commodity deriva-
tive pursuant to the process established in 
subsection (a), either agency may petition 
the United States Court of Appeals for the 
District of Columbia Circuit for a determina-
tion of the status of the derivative as a secu-
rity-based swap, a commodity-based swap, a 
security derivative, or a commodity deriva-
tive. 

(2) EXPEDITED REVIEW.—The United States 
Court of Appeals for the District of Columbia 
Circuit shall complete all action on a peti-
tion filed in accordance with paragraph (1), 
including rendering a final determination of 
the status of the derivative as a security- 
based swap, a commodity-based swap, a secu-
rity derivative, or a commodity derivative 
before the end of the 60-day period beginning 
on the date on which such petition is filed, 
unless all parties to such proceeding agree to 
any extension of such period. 

(3) STANDARD OF REVIEW.—The court shall 
determine the status of a new derivative in-
strument as either a security-based deriva-
tive, a security-based swap, a commodity- 
based swap, a security derivative, or a com-
modity derivative, based upon the factors de-
scribed in subsection (a)(2), giving deference 
neither to the views of the Securities and 
Exchange Commission nor the Commodity 
Futures Trading Commission. 

(4) SUPREME COURT REVIEW.—Any request 
for certiorari to the Supreme Court of the 
United States of any determination of the 
United States Court of Appeals for the Dis-
trict of Columbia Circuit with respect to a 
petition for review under this subsection 
shall be filed with the Supreme Court of the 
United States as soon as practicable after 
such determination is made. 

(5) JUDICIAL STAY.—The filing of a petition 
pursuant to paragraph (1) shall operate as a 
judicial stay of the identification of a deriva-
tive as a security-based swap, a commodity- 
based swap, a security derivative, or a com-
modity derivative until the date on which 
the determination of the court is final, in-
cluding any appeal of such determination. 
SEC. 303. STUDY AND REPORT ON IMPLEMENTA-

TION. 

(a) STUDY REQUIRED.—The Comptroller 
General of the United States shall conduct a 
study of— 

(1) how the Commodity Futures Trading 
Commission and the Securities and Ex-
change Commission have implemented this 
Act and the amendments made by this Act; 

(2) the extent to which jurisdictional dis-
putes have created challenges in the process 
of implementing this Act and the amend-
ments made by this Act; and 

(3) the benefits and drawbacks of harmo-
nizing laws implemented by the Commodity 
Futures Trading Commission and the Securi-
ties and Exchange Commission, and merging 
those agencies. 

(b) REPORT REQUIRED.—Not later than 1 
year after the date on which all rules are 
issued under section 304, the Comptroller 
General shall submit a report on the results 
of the study required by this section to Con-
gress, the Commodity Futures Trading Com-
mission, and the Securities and Exchange 
Commission. 
SEC. 304. RULEMAKING. 

The Securities and Exchange Commission, 
the Commodity Futures Trading Commis-
sion, and the appropriate regulatory authori-
ties (as that term is defined in section 15F(g) 
of the Securities Exchange Act of 1934, as 
added by this Act, or section 4s(a) of the 
Commodity Exchange Act, as added by this 
Act), as applicable, shall issue rules under 
sections 15F(b), 15F(c), 15F(f), 17(l), 17C(c)(2), 
and 17C(d)(2) of the Securities Exchange Act 
of 1934 (as added by this Act), sections 
4r(c)(2), 4r(d)(2), 4s(c), 4s(d), and 4s(g) of the 
Commodity Exchange Act (as added by this 
Act), and sections 301 and 302 of this Act, not 
later than 180 days after the date of enact-
ment of this Act. 
SEC. 305. EFFECTIVE DATE. 

(a) IN GENERAL.—Except as provided in 
subsection (b) or as specifically provided in 
the amendments made by this Act, this Act 
and the amendments made by this Act, shall 
become effective on the date of enactment of 
this Act. 

(b) OTHER EFFECTIVE DATES.—The amend-
ments made by sections 102(b) and 202(b) of 
this Act and the provisions of section 15F(a) 
of the Securities Exchange Act of 1934 (as 
added by this Act) and section 4s(b) of the 
Commodity Exchange Act (as added by this 
Act) shall become effective 6 months after 
the date of enactment of this Act. 

By Mr. LEAHY (for himself, Mr. 
CARDIN, and Mr. KAUFMAN): 

S. 1692. A bill to extend the sunset of 
certain provisions of the USA PA-
TRIOT Act and the authority to issue 
national security letters, and for other 
purposes; to the Committee on the Ju-
diciary. 

Mr. LEAHY. Mr. President, security 
and liberty are both essential in our 
free society. Benjamin Franklin wrote: 
‘‘Those who can give up essential lib-
erty to obtain a little temporary safe-
ty, deserve neither liberty nor safety.’’ 
I have been mindful of this since the 
devastating attacks of September 11, 
and each time we have considered the 
USA PATRIOT Act. The American peo-
ple of today and those of tomorrow— 
our children and grandchildren—de-
pend on us to do our best to ensure 
both security and the preservation of 
our essential liberties. 

After September 11, the Govern-
ment’s power to gather information 
about those suspected of, or connected 
to, potential terrorists increased. Be-
cause such surveillance may, some-
times by mistake, sweep in U.S. citi-
zens, we must vigilantly monitor these 
laws to ensure that they are imple-
mented appropriately. This calls for 
public, judicial and congressional over-
sight to make sure we maintain the 
proper respect for security and liberty. 
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After September 11, I introduced the 

USA PATRIOT Act, Patriot Act, to 
give the Government the tools needed 
to defend this country and aggressively 
pursue those who would do us harm. 
Even in those dark days, I insisted on 
oversight. Working with the then 
House Majority Leader, Republican 
Dick Armey, we included sunsets for 
some of the provisions of the bill that 
had the greatest potential to directly 
affect Americans. 

We debated the reauthorization of 
the Patriot Act for several months in 
2005 and 2006. I again fought to protect 
the civil liberties and constitutional 
rights of Americans. Unfortunately, 
after a series of short extensions, the 
reauthorization of 2006 lacked suffi-
cient constitutional protections over 
the vast authorities it granted to the 
Government. I had worked to secure in-
creased oversight and to include new 
sunsets in the bill. 

With those sunsets expiring on De-
cember 31, 2009, we must once again 
consider the Patriot Act. Three provi-
sions of the Patriot Act are slated to 
expire at the end of this year, including 
the authorization for roving wiretaps, 
the ‘‘lone wolf’’ measure, and orders for 
tangible things, commonly referred to 
as the ‘‘library’’ provision. 

In March, I sent Attorney General 
Holder a letter requesting the adminis-
tration’s views on these expiring provi-
sions. I reiterated that request at a 
Senate Judiciary Committee oversight 
hearing in June. I have recently re-
ceived a letter from the Attorney Gen-
eral urging us to extend the expiring 
authorities. I appreciate the President 
and the Attorney General’s emphasis 
on accountability and checks and bal-
ances, and their willingness to consider 
additional ideas. 

Today I am introducing a bill with 
Senators CARDIN and KAUFMAN that 
does just that. It will extend the au-
thorization of the three expiring provi-
sions. The bill also updates checks and 
balances by increasing judicial review 
of the use of Government powers that 
capture information on U.S. citizens, 
and augments congressional oversight. 
We propose increasing Government ac-
countability through more transparent 
public reporting of the use of surveil-
lance, and by requiring audits of how 
these vast authorities have been used 
since they were last reauthorized. In 
addition, we propose that, given their 
extensive use abuse and intrusiveness, 
we include a sunset for National Secu-
rity Letters, NSLs. I introduced a bill 
in 2006, after the most recent Patriot 
Act reauthorization, to impose a sun-
set on NSLs. This sunset provision, 
combined with a comprehensive audit 
by the Inspector General, will help to 
hold the Federal Bureau of Investiga-
tion, FBI, accountable in its use of this 
authority. 

In developing this bill, I worked 
closely with Senators FEINGOLD and 
DURBIN to protect the rights and pri-
vacy of Americans, and to expand over-
sight. Senators FEINGOLD and DURBIN 

have worked tirelessly over the years 
to protect the civil liberties of Ameri-
cans, from the first debate over the Pa-
triot Act in 2001, to the reauthorization 
in 2006, to the FISA Amendments Act 
enacted last year. I am pleased that 
Senators CARDIN, KAUFMAN and I have 
adopted some of the concepts they pro-
posed in the SAFE Act of 2005, and that 
were included in the broader Patriot 
Act reauthorization bill they intro-
duced last week, the JUSTICE Act. 

I have long been concerned over the 
issuance and oversight of NSLs. Na-
tional Security Letters are, in effect, a 
form of administrative subpoena. They 
do not require approval by a court, 
grand jury, or prosecutor. They are 
issued in secret, with recipients si-
lenced, under penalty of law. Yet NSLs 
allow the Government to collect sen-
sitive information, such as personal fi-
nancial records. As Congress expanded 
the NSL authority in recent years, I 
raised concerns about how the FBI 
handles the information it collects on 
Americans. I noted that, with no real 
limits imposed by Congress, the FBI 
could store this information electroni-
cally and use it for large-scale, data- 
mining operations. We now know that 
the NSL authority was significantly 
misused. In 2008 the Department of 
Justice Inspector General issued a re-
port on the FBI’s use of NSLs revealing 
serious over-collection of information 
and abuse of the NSL authority. 

We should reconsider the breadth of 
the NSL authority. This bill would also 
impose more judicial oversight and 
higher standards on the issuance of 
NSLs. It would require the FBI to in-
clude a statement of facts articulating 
why the information it is seeking is 
relevant to an authorized investiga-
tion. 

The bill also addresses the constitu-
tional deficiency recently identified by 
the Second Circuit Court of appeals in 
Doe v. Musasey. The Second Circuit 
found that the nondisclosure, or ‘‘gag 
orders,’’ issued under NSLs are a con-
stitutional infringement. I have long 
maintained that position. The bill es-
tablishes a procedure whereby the re-
cipient of an NSL has 21 days to notify 
the Government that it wishes to chal-
lenge the nondisclosure requirement. 
The Government then has 21 additional 
days to apply for a court order to com-
pel compliance with the nondisclosure 
requirement. This scheme corrects the 
constitutional defects found by the 
Second Circuit. The bill would shift the 
burden of defending the need for a gag 
order to the Government. This bill also 
eliminates the NSL nondisclosure pro-
vision that allows the Government to 
ensure itself of victory by certifying 
that, in its view, disclosure ‘‘may’’ en-
danger national security or ‘‘may’’ 
interfere with diplomatic relations. 
The bill further strengthens judicial re-
view of nondisclosure or ‘‘gag orders’’ 
associated with NSLs by imposing a 
one-year limitation on such orders. To 
protect on-going law enforcement in-
vestigations, it permits renewals of the 

nondisclosure orders in appropriate 
cases. 

The power of the government to col-
lect records for tangible things under 
Section 215 of the original Patriot Act, 
commonly referred to as the ‘‘library 
records’’ provision, is another author-
ity that I worked to reform during the 
last reauthorization. It is time to rede-
fine the way we describe this authority 
to accurately reflect the broad scope of 
information it allows the government 
to collect. Section 215 allows the FISA 
court to secretly require any entity to 
produce any document or other tan-
gible thing with a minimal standard of 
relevance and a presumption in favor of 
the Government’s showing of rel-
evance. This bill correctly identifies 
Section 215 orders as orders for ‘‘tan-
gible things’’ as opposed to only for 
‘‘business records’’ as it is in current 
law. 

This bill adopts the reasonable con-
stitutional standard that I supported 
in 2006 for 215 orders. First, it would 
eliminate the presumption in favor of 
the government’s assertion that the 
records it is seeking are relevant to its 
investigation. This bill would require 
the Government to make a connection 
between the records or other things it 
seeks and a suspected terrorist or spy 
before it is able to obtain confidential 
records such as library, medical and 
telephone records. Section 215 orders 
for tangible things permit the Govern-
ment to collect an even broader scope 
of information than NSLs. For that 
reason, it is critical that the Govern-
ment show that the records it seeks are 
both relevant to an investigation and 
connected to at least a suspected ter-
rorist or spy. 

This bill would also establish more 
meaningful judicial review of Section 
215 orders. First, it repeals the require-
ment in current law that requires a re-
cipient of a Section 215 nondisclosure 
order to wait for a full year before 
challenging that gag order. There is no 
justification for this mandatory wait-
ing period for judicial review, and this 
bill eliminates it. It also repeals a pro-
vision added to the law in 2006 stating 
that a conclusive presumption in favor 
of the Government shall apply where a 
high level official certifies that disclo-
sure of the order for tangible things 
would endanger national security or 
interfere with diplomatic relations. 
These restraints on meaningful judicial 
review are unfair, unjustified, and com-
pletely unacceptable. I fought hard to 
keep these two provisions out of the 
2006 reauthorization, but the Repub-
lican majority at that time insisted 
they be included. 

This bill will strengthen court over-
sight of Section 215 orders by requiring 
court oversight of minimization proce-
dures when information concerning a 
U.S. person is acquired, retained, or 
disseminated. Requiring FISA Court 
approval of minimization procedures 
would simply bring Section 215 orders 
in line with other FISA authorities— 
such as wiretaps, physical searches, 
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CONGRESSIONAL RECORD — SENATE S9675 September 22, 2009 
and pen register and trap and trace de-
vices—that already require FISA court 
approval of minimization procedures. 
This is another common sense modi-
fication to the law that was drafted in 
consultation with Senators FEINGOLD 
and DURBIN. If we are to allow personal 
information to be collected in secret, 
the court must be more involved in 
making sure the authorities are used 
responsibly and that Americans’ infor-
mation and personal privacy are pro-
tected. 

Finally, this bill addresses concerns 
over the use of pen register or trap and 
trace devices ‘‘pen/trap’’. The bill 
raises the standard for pen/trap in the 
same manner as it raises the standard 
for Section 215 orders. The Government 
would be required to show that the in-
formation it seeks is both relevant to 
an investigation and connected to a 
suspected terrorist or spy. This section 
also requires court review of minimiza-
tion procedures, which are not required 
under current law, and adds an Inspec-
tor General audit of the use of pen/trap 
that is modeled on the the audits of 
Section 215 orders and NSLs. 

I look forward to working with the 
members of the Judiciary Committee, 
the Senate, the House and with the ad-
ministration as this bill moves for-
ward, and I welcome the views of oth-
ers. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 1692 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘USA PA-
TRIOT Act Sunset Extension Act of 2009’’. 
SEC. 2. SUNSETS. 

(a) SECTIONS 206 AND 215 SUNSET.— 
(1) IN GENERAL.—Section 102(b)(1) of the 

USA PATRIOT Improvement and Reauthor-
ization Act of 2005 (Public Law 109–177; 50 
U.S.C. 1805 note, 50 U.S.C. 1861 note, and 50 
U.S.C. 1862 note) is amended by striking 
‘‘2009’’ and inserting ‘‘2013’’. 

(2) CONFORMING AMENDMENTS.— 
(A) IN GENERAL.—Section 601(a)(1)(D) of the 

Foreign Intelligence Surveillance Act of 1978 
(50 U.S.C. 1871(a)(1)(D)) is amended by strik-
ing ‘‘section 501;’’ and inserting ‘‘section 502 
or under section 501 pursuant to section 
102(b)(2) the USA PATRIOT Improvement 
and Reauthorization Act of 2005 (Public Law 
109–177; 50 U.S.C. 1861 note);’’. 

(B) APPLICATION UNDER SECTION 404 OF THE 
FISA AMENDMENTS ACT OF 2008.—Section 
404(b)(4)(A) of the FISA Amendments Act of 
2008 (Public Law 110–261; 122 Stat. 2477) is 
amended by striking the period at the end 
and inserting ‘‘, except that paragraph (1)(D) 
of such section 601(a) shall be applied as if it 
read as follows: 

‘(D) access to records under section 502 or 
under section 501 pursuant to section 
102(b)(2) the USA PATRIOT Improvement 
and Reauthorization Act of 2005 (Public Law 
109–177; 50 U.S.C. 1861 note);’.’’. 

(C) EFFECTIVE DATE.—The amendments 
made by this paragraph shall take effect on 
December 31, 2013. 

(b) EXTENSION OF SUNSET RELATING TO INDI-
VIDUAL TERRORISTS AS AGENTS OF FOREIGN 
POWERS.— 

(1) IN GENERAL.—Section 6001(b) of the In-
telligence Reform and Terrorism Prevention 
Act of 2004 (Public Law 108-458; 50 U.S.C. 1801 
note) is amended to read as follows: 

‘‘(b) SUNSET.— 
‘‘(1) REPEAL.—Subparagraph (C) of section 

101(b)(1) of the Foreign Intelligence Surveil-
lance Act of 1978 (50 U.S.C. 1801(b)(1)), as 
added by subsection (a), is repealed effective 
December 31, 2013. 

‘‘(2) TRANSITION PROVISION.—Notwith-
standing paragraph (1), subparagraph (C) of 
section 101(b)(1) of the Foreign Intelligence 
Surveillance Act of 1978 (50 U.S.C. 1801(b)(1)) 
shall continue to apply after December 31, 
2013 with respect to any particular foreign 
intelligence investigation or with respect to 
any particular offense or potential offense 
that began or occurred before December 31, 
2013.’’. 

(2) CONFORMING AMENDMENT.— 
(A) IN GENERAL.—Section 601(a)(2) of the 

Foreign Intelligence Surveillance Act of 1978 
(50 U.S.C. 1871(a)(2)) is amended by striking 
the semicolon at the end and inserting ‘‘pur-
suant to subsection (b)(2) of section 6001 of 
the Intelligence Reform and Terrorism Pre-
vention Act of 2004 (Public Law 108–458; 50 
U.S.C. 1801 note);’’. 

(B) EFFECTIVE DATE.—The amendment 
made by subparagraph (A) shall take effect 
on December 31, 2013. 

(c) NATIONAL SECURITY LETTERS.— 
(1) IN GENERAL.—Effective on December 31, 

2013, the following provisions of law are re-
pealed: 

(A) Section 2709 of title 18, United States 
Code. 

(B) Section 1114(a)(5) of the Right to Finan-
cial Privacy Act of 1978 (12 U.S.C. 3414(a)(5)). 

(C) Subsections (a) and (b) of section 626 of 
the Fair Credit Reporting Act (15 U.S.C. 
1681u). 

(D) Section 627 of the Fair Credit Report-
ing Act (15 U.S.C. 1681v). 

(E) Section 802 of the National Security 
Act of 1947 (50 U.S.C. 436). 

(2) TRANSITION PROVISION.—Notwith-
standing paragraph (1), the provisions of law 
referred to in paragraph (1) shall continue to 
apply after December 31, 2013 with respect to 
any particular foreign intelligence investiga-
tion or with respect to any particular offense 
or potential offense that began or occurred 
before December 31, 2013. 

(3) TECHNICAL AND CONFORMING AMEND-
MENTS.— 

(A) TITLE 18.—Title 18, United States Code, 
is amended— 

(i) in the table of sections for chapter 121, 
by striking the item relating to section 2709; 

(ii) by striking section 3511; and 
(iii) in the table of sections for chapter 223, 

by striking the item relating to section 3511. 
(B) FAIR CREDIT REPORTING ACT.—The Fair 

Credit Reporting Act (15 U.S.C. 1681) is 
amended— 

(i) in section 626 (15 U.S.C. 1681u)— 
(I) in subsection (d)(1), by striking ‘‘the 

identity of financial institutions or a con-
sumer report respecting any consumer under 
subsection (a), (b), or (c)’’ and inserting ‘‘a 
consumer report respecting any consumer 
under subsection (c)’’; 

(II) in subsection (h)(1), by striking ‘‘sub-
sections (a), (b), and (c)’’ and inserting ‘‘sub-
section (c)’’; and 

(ii) in the table of sections, by striking the 
item relating to section 627. 

(C) NATIONAL SECURITY ACT OF 1947.—The 
National Security Act of 1947 (50 U.S.C. 401 et 
seq.) is amended— 

(i) in section 507(b) (50 U.S.C. 415b(b))— 
(I) by striking paragraph (5); and 

(II) by redesignating paragraph (6) as para-
graph (5); and 

(ii) in the table of contents, by striking the 
item relating to section 802. 

(D) EFFECTIVE DATE.—The amendments 
made by this paragraph shall take effect on 
December 31, 2013. 

SEC. 3. FACTUAL BASIS FOR AND ISSUANCE OF 
ORDERS FOR ACCESS TO TANGIBLE 
THINGS. 

(a) IN GENERAL.—Section 501 of the Foreign 
Intelligence Surveillance Act of 1978 (50 
U.S.C. 1861) is amended— 

(1) in the section heading, by striking ‘‘cer-
tain business records’’ and inserting ‘‘tangible 
things’’; 

(2) in subsection (b)(2), by striking sub-
paragraphs (A) and (B) and inserting the fol-
lowing: 

‘‘(A) a statement of facts showing that 
there are reasonable grounds to believe that 
the records or other things sought— 

‘‘(i) are relevant to an authorized inves-
tigation (other than a threat assessment) 
conducted in accordance with subsection 
(a)(2) to obtain foreign intelligence informa-
tion not concerning a United States person 
or to protect against international terrorism 
or clandestine intelligence activities; and 

‘‘(ii)(I) pertain to a foreign power or an 
agent of a foreign power; 

‘‘(II) are relevant to the activities of a sus-
pected agent of a foreign power who is the 
subject of such authorized investigation; or 

‘‘(III) pertain to an individual in contact 
with, or known to, a suspected agent of a for-
eign power; and 

‘‘(B) a statement of proposed minimization 
procedures.’’; and 

(3) in subsection (c)— 
(A) in paragraph (1)— 
(i) by inserting ‘‘and that the proposed 

minimization procedures meet the definition 
of minimization procedures under subsection 
(g)’’ after ‘‘subsections (a) and (b)’’; and 

(ii) by striking the second sentence; and 
(B) in paragraph (2)— 
(i) in subparagraph (D), by striking ‘‘and’’ 

at the end; 
(ii) in subparagraph (E), by striking the pe-

riod at the end and inserting ‘‘; and’’; and 
(iii) by adding at the end the following: 
‘‘(F) shall direct that the minimization 

procedures be followed.’’. 
(b) TECHNICAL AND CONFORMING AMEND-

MENTS.— 
(1) TITLE HEADING.—Title V of the Foreign 

Intelligence Surveillance Act of 1978 (50 
U.S.C. 1861 et seq.) is amended in the title 
heading by striking ‘‘CERTAIN BUSINESS 
RECORDS’’ and inserting ‘‘TANGIBLE 
THINGS’’. 

(2) TABLE OF CONTENTS.—The table of con-
tents in the first section of the Foreign In-
telligence Surveillance Act of 1978 (50 U.S.C. 
1801 et seq.) is amended by striking the items 
relating to title V and section 501 and insert-
ing the following: 

‘‘TITLE V—ACCESS TO TANGIBLE THINGS 
FOR FOREIGN INTELLIGENCE PURPOSES 

‘‘Sec. 501. Access to tangible things for for-
eign intelligence purposes and 
international terrorism inves-
tigations.’’. 

SEC. 4. FACTUAL BASIS FOR AND ISSUANCE OF 
ORDERS FOR PEN REGISTERS AND 
TRAP AND TRACE DEVICES FOR 
FOREIGN INTELLIGENCE PURPOSES. 

(a) IN GENERAL.— 
(1) APPLICATION.—Section 402(c) of the For-

eign Intelligence Surveillance Act of 1978 (50 
U.S.C. 1842(c)) is amended— 

(A) in paragraph (1), by striking ‘‘and’’ at 
the end; and 

(B) by striking paragraph (2) and inserting 
the following: 
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‘‘(2) a statement of facts showing that 

there are reasonable grounds to believe that 
the information likely to be obtained— 

‘‘(A) is relevant to an authorized investiga-
tion (other than a threat assessment) con-
ducted in accordance with subsection (a)(1) 
to obtain foreign intelligence information 
not concerning a United States person or to 
protect against international terrorism or 
clandestine intelligence activities; and 

‘‘(B)(i) pertains to a foreign power or an 
agent of a foreign power; 

‘‘(ii) is relevant to the activities of a sus-
pected agent of a foreign power who is the 
subject of such authorized investigation; or 

‘‘(iii) pertains to an individual in contact 
with, or known to, a suspected agent of a for-
eign power; and 

‘‘(3) a statement of proposed minimization 
procedures.’’. 

(2) MINIMIZATION.— 
(A) DEFINITION.—Section 401 of the Foreign 

Intelligence Surveillance Act of 1978 (50 
U.S.C. 1841) is amended by adding at the end 
the following: 

‘‘(4) The term ‘minimization procedures’ 
means— 

‘‘(A) specific procedures that are reason-
ably designed in light of the purpose and 
technique of an order for the installation and 
use of a pen register or trap and trace device, 
to minimize the acquisition and retention, 
and prohibit the dissemination, of nonpub-
licly available information concerning 
unconsenting United States persons con-
sistent with the need of the United States to 
obtain, produce, and disseminate foreign in-
telligence information; 

‘‘(B) procedures that require that nonpub-
licly available information, which is not for-
eign intelligence information, as defined in 
section 101(e)(1), shall not be disseminated in 
a manner that identifies any United States 
person, without such person’s consent, unless 
such person’s identity is necessary to under-
stand foreign intelligence information or as-
sess its importance; and 

‘‘(C) notwithstanding subparagraphs (A) 
and (B), procedures that allow for the reten-
tion and dissemination of information that 
is evidence of a crime which has been, is 
being, or is about to be committed and that 
is to be retained or disseminated for law en-
forcement purposes.’’. 

(B) PEN REGISTERS AND TRAP AND TRACE DE-
VICES.—Section 402 of the Foreign Intel-
ligence Surveillance Act of 1978 (50 U.S.C. 
1842) is amended— 

(i) in subsection (d)— 
(I) in paragraph (1), by inserting ‘‘, and 

that the proposed minimization procedures 
meet the definition of minimization proce-
dures under this title’’ before the period at 
the end; and 

(II) in paragraph (2)(B)— 
(aa) in clause (ii)(II), by striking ‘‘and’’ 

after the semicolon; and 
(bb) by adding at the end the following: 
‘‘(iv) the minimization procedures be fol-

lowed; and’’; and 
(ii) by adding at the end the following: 

‘‘(h) At or before the end of the period of 
time for which the installation and use of a 
pen register or trap and trace device is ap-
proved under an order or an extension under 
this section, the judge may assess compli-
ance with the minimization procedures by 
reviewing the circumstances under which in-
formation concerning United States persons 
was acquired, retained, or disseminated.’’. 

(C) EMERGENCIES.—Section 403 of the For-
eign Intelligence Surveillance Act of 1978 (50 
U.S.C. 1843) is amended— 

(i) by redesignating subsection (c) as (d); 
and 

(ii) by inserting after subsection (b) the 
following: 

‘‘(c) If the Attorney General authorizes the 
emergency installation and use of a pen reg-
ister or trap and trace device under this sec-
tion, the Attorney General shall require that 
the minimization procedures required by this 
title for the issuance of a judicial order be 
followed.’’. 

(D) USE OF INFORMATION.—Section 405(a) of 
the Foreign Intelligence Surveillance Act of 
1978 (50 U.S.C. 1845(a)) is amended by striking 
‘‘provisions of’’ and inserting ‘‘minimization 
procedures required under’’. 
SEC. 5. LIMITATIONS ON DISCLOSURE OF NA-

TIONAL SECURITY LETTERS. 
(a) IN GENERAL.—Section 2709 of title 18, 

United States Code, is amended by striking 
subsection (c) and inserting the following: 

‘‘(c) PROHIBITION OF CERTAIN DISCLOSURE.— 
‘‘(1) PROHIBITION.— 
‘‘(A) IN GENERAL.—If a certification is 

issued under subparagraph (B) and notice of 
the right to judicial review under paragraph 
(4) is provided, no wire or electronic commu-
nication service provider, or officer, em-
ployee, or agent thereof, that receives a re-
quest under subsection (a), shall disclose to 
any person the particular information speci-
fied in the certification during the time pe-
riod to which the certification applies, which 
may be not longer than 1 year. 

‘‘(B) CERTIFICATION.—The requirements of 
subparagraph (A) shall apply if the Director 
of the Federal Bureau of Investigation, or a 
designee of the Director whose rank shall be 
no lower than Deputy Assistant Director at 
Bureau headquarters or a Special Agent in 
Charge of a Bureau field office, certifies 
that, absent a prohibition of disclosure under 
this subsection, there may result— 

‘‘(i) a danger to the national security of 
the United States; 

‘‘(ii) interference with a criminal, counter-
terrorism, or counterintelligence investiga-
tion; 

‘‘(iii) interference with diplomatic rela-
tions; or 

‘‘(iv) danger to the life or physical safety 
of any person. 

‘‘(2) EXCEPTION.— 
‘‘(A) IN GENERAL.—A wire or electronic 

communication service provider, or officer, 
employee, or agent thereof, that receives a 
request under subsection (a) may disclose in-
formation otherwise subject to any applica-
ble nondisclosure requirement to— 

‘‘(i) those persons to whom disclosure is 
necessary in order to comply with the re-
quest; 

‘‘(ii) an attorney in order to obtain legal 
advice or assistance regarding the request; 
or 

‘‘(iii) other persons as permitted by the Di-
rector of the Federal Bureau of Investigation 
or the designee of the Director. 

‘‘(B) NONDISCLOSURE REQUIREMENT.—A per-
son to whom disclosure is made under sub-
paragraph (A) shall be subject to the non-
disclosure requirements applicable to a per-
son to whom a request is issued under sub-
section (a) in the same manner as the person 
to whom the request is issued. 

‘‘(C) NOTICE.—Any recipient that discloses 
to a person described in subparagraph (A) in-
formation otherwise subject to a nondisclo-
sure requirement shall inform the person of 
the applicable nondisclosure requirement. 

‘‘(3) EXTENSION.—The Director of the Fed-
eral Bureau of Investigation, or a designee of 
the Director whose rank shall be no lower 
than Deputy Assistant Director at Bureau 
headquarters or a Special Agent in Charge in 
a Bureau field office, may extend a non-
disclosure requirement for additional periods 
of not longer than 1 year if, at the time of 
each extension, a new certification is made 
under paragraph (1)(B) and notice is provided 
to the recipient of the applicable request 
that the nondisclosure requirement has been 

extended and the recipient has the right to 
judicial review of the nondisclosure require-
ment. 

‘‘(4) RIGHT TO JUDICIAL REVIEW.— 
‘‘(A) IN GENERAL.—A wire or electronic 

communications service provider that re-
ceives a request under subsection (a) shall 
have the right to judicial review of any ap-
plicable nondisclosure requirement and any 
extension thereof. 

‘‘(B) TIMING.— 
‘‘(i) IN GENERAL.—A request under sub-

section (a) shall state that if the recipient 
wishes to have a court review a nondisclo-
sure requirement, the recipient shall notify 
the Government not later than 21 days after 
the date of receipt of the request. 

‘‘(ii) EXTENSION.—A notice that the appli-
cable nondisclosure requirement has been ex-
tended under paragraph (3) shall state that if 
the recipient wishes to have a court review 
the nondisclosure requirement, the recipient 
shall notify the Government not later than 
21 days after the date of receipt of the no-
tice. 

‘‘(C) INITIATION OF PROCEEDINGS.—If a re-
cipient of a request under subsection (a) 
makes a notification under subparagraph 
(B), the Government shall initiate judicial 
review under the procedures established in 
section 3511 of this title. 

‘‘(5) TERMINATION.—If the facts supporting 
a nondisclosure requirement cease to exist 
prior to the applicable time period of the 
nondisclosure requirement, an appropriate 
official of the Federal Bureau of Investiga-
tion shall promptly notify the wire or elec-
tronic service provider, or officer, employee, 
or agent thereof, subject to the nondisclo-
sure requirement that the nondisclosure re-
quirement is no longer in effect.’’. 

(b) IDENTITY OF FINANCIAL INSTITUTIONS 
AND CREDIT REPORTS.—Section 626 of the 
Fair Credit Reporting Act (15 U.S.C. 1681u) is 
amended by striking subsection (d) and in-
serting the following: 

‘‘(d) PROHIBITION OF CERTAIN DISCLOSURE.— 
‘‘(1) PROHIBITION.— 
‘‘(A) IN GENERAL.—If a certification is 

issued under subparagraph (B) and notice of 
the right to judicial review under paragraph 
(4) is provided, no consumer reporting agen-
cy, or officer, employee, or agent thereof, 
that receives a request or order under sub-
section (a), (b), or (c), shall disclose to any 
person the particular information specified 
in the certification during the time period to 
which the certification applies, which may 
be not longer than 1 year. 

‘‘(B) CERTIFICATION.—The requirements of 
subparagraph (A) shall apply if the Director 
of the Federal Bureau of Investigation, or a 
designee of the Director whose rank shall be 
no lower than Deputy Assistant Director at 
Bureau headquarters or a Special Agent in 
Charge of a Bureau field office, certifies 
that, absent a prohibition of disclosure under 
this subsection, there may result— 

‘‘(i) a danger to the national security of 
the United States; 

‘‘(ii) interference with a criminal, counter-
terrorism, or counterintelligence investiga-
tion; 

‘‘(iii) interference with diplomatic rela-
tions; or 

‘‘(iv) danger to the life or physical safety 
of any person. 

‘‘(2) EXCEPTION.— 
‘‘(A) IN GENERAL.—A consumer reporting 

agency, or officer, employee, or agent there-
of, that receives a request or order under 
subsection (a), (b), or (c) may disclose infor-
mation otherwise subject to any applicable 
nondisclosure requirement to— 

‘‘(i) those persons to whom disclosure is 
necessary in order to comply with the re-
quest or order; 
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‘‘(ii) an attorney in order to obtain legal 

advice or assistance regarding the request or 
order; or 

‘‘(iii) other persons as permitted by the Di-
rector of the Federal Bureau of Investigation 
or the designee of the Director. 

‘‘(B) NONDISCLOSURE REQUIREMENT.—A per-
son to whom disclosure is made under sub-
paragraph (A) shall be subject to the non-
disclosure requirements applicable to a per-
son to whom a request or order is issued 
under subsection (a), (b), or (c) in the same 
manner as the person to whom the request or 
order is issued. 

‘‘(C) NOTICE.—Any recipient that discloses 
to a person described in subparagraph (A) in-
formation otherwise subject to a nondisclo-
sure requirement shall inform the person of 
the applicable nondisclosure requirement. 

‘‘(3) EXTENSION.—The Director of the Fed-
eral Bureau of Investigation, or a designee of 
the Director whose rank shall be no lower 
than Deputy Assistant Director at Bureau 
headquarters or a Special Agent in Charge in 
a Bureau field office, may extend a non-
disclosure requirement for additional periods 
of not longer than 1 year if, at the time of 
each extension, a new certification is made 
under paragraph (1)(B) and notice is provided 
to the recipient of the applicable request or 
order that the nondisclosure requirement 
has been extended and the recipient has the 
right to judicial review of the nondisclosure 
requirement. 

‘‘(4) RIGHT TO JUDICIAL REVIEW.— 
‘‘(A) IN GENERAL.—A consumer reporting 

agency that receives a request or order under 
subsection (a), (b), or (c) shall have the right 
to judicial review of any applicable non-
disclosure requirement and any extension 
thereof. 

‘‘(B) TIMING.— 
‘‘(i) IN GENERAL.—A request or order under 

subsection (a), (b), or (c) shall state that if 
the recipient wishes to have a court review a 
nondisclosure requirement, the recipient 
shall notify the Government not later than 
21 days after the date of receipt of the re-
quest or order. 

‘‘(ii) EXTENSION.—A notice that the appli-
cable nondisclosure requirement has been ex-
tended under paragraph (3) shall state that if 
the recipient wishes to have a court review 
the nondisclosure requirement, the recipient 
shall notify the Government not later than 
21 days after the date of receipt of the no-
tice. 

‘‘(C) INITIATION OF PROCEEDINGS.—If a re-
cipient of a request or order under sub-
section (a), (b), or (c) makes a notification 
under subparagraph (B), the Government 
shall initiate judicial review under the pro-
cedures established in section 3511 of title 18, 
United States Code. 

‘‘(5) TERMINATION.—If the facts supporting 
a nondisclosure requirement cease to exist 
prior to the applicable time period of the 
nondisclosure requirement, an appropriate 
official of the Federal Bureau of Investiga-
tion shall promptly notify the consumer re-
porting agency, or officer, employee, or 
agent thereof, subject to the nondisclosure 
requirement that the nondisclosure require-
ment is no longer in effect.’’. 

(c) DISCLOSURES TO GOVERNMENTAL AGEN-
CIES FOR COUNTERTERRORISM PURPOSES.— 
Section 627 of the Fair Credit Reporting Act 
(15 U.S.C. 1681v) is amended by striking sub-
section (c) and inserting the following: 

‘‘(c) PROHIBITION OF CERTAIN DISCLOSURE.— 
‘‘(1) PROHIBITION.— 
‘‘(A) IN GENERAL.—If a certification is 

issued under subparagraph (B) and notice of 
the right to judicial review under paragraph 
(4) is provided, no consumer reporting agen-
cy, or officer, employee, or agent thereof, 
that receives a request under subsection (a), 
shall disclose to any person the particular 

information specified in the certification 
during the time period to which the certifi-
cation applies, which may be not longer than 
1 year. 

‘‘(B) CERTIFICATION.—The requirements of 
subparagraph (A) shall apply if the head of a 
government agency authorized to conduct 
investigations of intelligence or counter-
intelligence activities or analysis related to 
international terrorism, or a designee, cer-
tifies that, absent a prohibition of disclosure 
under this subsection, there may result— 

‘‘(i) a danger to the national security of 
the United States; 

‘‘(ii) interference with a criminal, counter-
terrorism, or counterintelligence investiga-
tion; 

‘‘(iii) interference with diplomatic rela-
tions; or 

‘‘(iv) danger to the life or physical safety 
of any person. 

‘‘(2) EXCEPTION.— 
‘‘(A) IN GENERAL.—A consumer reporting 

agency, or officer, employee, or agent there-
of, that receives a request under subsection 
(a) may disclose information otherwise sub-
ject to any applicable nondisclosure require-
ment to— 

‘‘(i) those persons to whom disclosure is 
necessary in order to comply with the re-
quest; 

‘‘(ii) an attorney in order to obtain legal 
advice or assistance regarding the request; 
or 

‘‘(iii) other persons as permitted by the 
head of the government agency authorized to 
conduct investigations of intelligence or 
counterintelligence activities or analysis re-
lated to international terrorism, or a des-
ignee. 

‘‘(B) NONDISCLOSURE REQUIREMENT.—A per-
son to whom disclosure is made under sub-
paragraph (A) shall be subject to the non-
disclosure requirements applicable to a per-
son to whom a request is issued under sub-
section (a) in the same manner as the person 
to whom the request is issued. 

‘‘(C) NOTICE.—Any recipient that discloses 
to a person described in subparagraph (A) in-
formation otherwise subject to a nondisclo-
sure requirement shall inform the person of 
the applicable nondisclosure requirement. 

‘‘(3) EXTENSION.—The head of a government 
agency authorized to conduct investigations 
of intelligence or counterintelligence activi-
ties or analysis related to international ter-
rorism, or a designee, may extend a non-
disclosure requirement for additional periods 
of not longer than 1 year if, at the time of 
each extension, a new certification is made 
under paragraph (1)(B) and notice is provided 
to the recipient of the applicable request 
that the nondisclosure requirement has been 
extended and the recipient has the right to 
judicial review of the nondisclosure require-
ment. 

‘‘(4) RIGHT TO JUDICIAL REVIEW.— 
‘‘(A) IN GENERAL.—A consumer reporting 

agency that receives a request under sub-
section (a) shall have the right to judicial re-
view of any applicable nondisclosure require-
ment and any extension thereof. 

‘‘(B) TIMING.— 
‘‘(i) IN GENERAL.—A request under sub-

section (a) shall state that if the recipient 
wishes to have a court review a nondisclo-
sure requirement, the recipient shall notify 
the Government not later than 21 days after 
the date of receipt of the request. 

‘‘(ii) EXTENSION.—A notice that the appli-
cable nondisclosure requirement has been ex-
tended under paragraph (3) shall state that if 
the recipient wishes to have a court review 
the nondisclosure requirement, the recipient 
shall notify the Government not later than 
21 days after the date of receipt of the no-
tice. 

‘‘(C) INITIATION OF PROCEEDINGS.—If a re-
cipient of a request under subsection (a) 
makes a notification under subparagraph 
(B), the Government shall initiate judicial 
review under the procedures established in 
section 3511 of title 18, United States Code. 

‘‘(5) TERMINATION.—If the facts supporting 
a nondisclosure requirement cease to exist 
prior to the applicable time period of the 
nondisclosure requirement, an appropriate 
official of the government agency authorized 
to conduct investigations of intelligence or 
counterintelligence activities or analysis re-
lated to international terrorism shall 
promptly notify the consumer reporting 
agency, or officer, employee, or agent there-
of, subject to the nondisclosure requirement 
that the nondisclosure requirement is no 
longer in effect.’’. 

(d) FINANCIAL RECORDS.—Section 1114(a)(5) 
of the Right to Financial Privacy Act (12 
U.S.C. 3414(a)(5)) is amended by striking sub-
paragraph (D) and inserting the following: 

‘‘(D) PROHIBITION OF CERTAIN DISCLOSURE.— 
‘‘(i) PROHIBITION.— 
‘‘(I) IN GENERAL.—If a certification is 

issued under subclause (II) and notice of the 
right to judicial review under clause (iv) is 
provided, no financial institution, or officer, 
employee, or agent thereof, that receives a 
request under subparagraph (A), shall dis-
close to any person the particular informa-
tion specified in the certification during the 
time period to which the certification ap-
plies, which may be not longer than 1 year. 

‘‘(II) CERTIFICATION.—The requirements of 
subclause (I) shall apply if the Director of 
the Federal Bureau of Investigation, or a 
designee of the Director whose rank shall be 
no lower than Deputy Assistant Director at 
Bureau headquarters or a Special Agent in 
Charge of a Bureau field office, certifies 
that, absent a prohibition of disclosure under 
this subparagraph, there may result— 

‘‘(aa) a danger to the national security of 
the United States; 

‘‘(bb) interference with a criminal, 
counterterrorism, or counterintelligence in-
vestigation; 

‘‘(cc) interference with diplomatic rela-
tions; or 

‘‘(dd) danger to the life or physical safety 
of any person. 

‘‘(ii) EXCEPTION.— 
‘‘(I) IN GENERAL.—A financial institution, 

or officer, employee, or agent thereof, that 
receives a request under subparagraph (A) 
may disclose information otherwise subject 
to any applicable nondisclosure requirement 
to— 

‘‘(aa) those persons to whom disclosure is 
necessary in order to comply with the re-
quest; 

‘‘(bb) an attorney in order to obtain legal 
advice or assistance regarding the request; 
or 

‘‘(cc) other persons as permitted by the Di-
rector of the Federal Bureau of Investigation 
or the designee of the Director. 

‘‘(II) NONDISCLOSURE REQUIREMENT.—A per-
son to whom disclosure is made under sub-
clause (I) shall be subject to the nondisclo-
sure requirements applicable to a person to 
whom a request is issued under subparagraph 
(A) in the same manner as the person to 
whom the request is issued. 

‘‘(III) NOTICE.—Any recipient that discloses 
to a person described in subclause (I) infor-
mation otherwise subject to a nondisclosure 
requirement shall inform the person of the 
applicable nondisclosure requirement. 

‘‘(iii) EXTENSION.—The Director of the Fed-
eral Bureau of Investigation, or a designee of 
the Director whose rank shall be no lower 
than Deputy Assistant Director at Bureau 
headquarters or a Special Agent in Charge in 
a Bureau field office, may extend a non-
disclosure requirement for additional periods 
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of not longer than 1 year if, at the time of 
each extension, a new certification is made 
under clause (i)(II) and notice is provided to 
the recipient of the applicable request that 
the nondisclosure requirement has been ex-
tended and the recipient has the right to ju-
dicial review of the nondisclosure require-
ment. 

‘‘(iv) RIGHT TO JUDICIAL REVIEW.— 
‘‘(I) IN GENERAL.—A financial institution 

that receives a request under subparagraph 
(A) shall have the right to judicial review of 
any applicable nondisclosure requirement 
and any extension thereof. 

‘‘(II) TIMING.— 
‘‘(aa) IN GENERAL.—A request under sub-

paragraph (A) shall state that if the recipi-
ent wishes to have a court review a non-
disclosure requirement, the recipient shall 
notify the Government not later than 21 days 
after the date of receipt of the request. 

‘‘(bb) EXTENSION.—A notice that the appli-
cable nondisclosure requirement has been ex-
tended under clause (iii) shall state that if 
the recipient wishes to have a court review 
the nondisclosure requirement, the recipient 
shall notify the Government not later than 
21 days after the date of receipt of the no-
tice. 

‘‘(III) INITIATION OF PROCEEDINGS.—If a re-
cipient of a request under subparagraph (A) 
makes a notification under subclause (II), 
the Government shall initiate judicial re-
view under the procedures established in sec-
tion 3511 of title 18, United States Code. 

‘‘(v) TERMINATION.—If the facts supporting 
a nondisclosure requirement cease to exist 
prior to the applicable time period of the 
nondisclosure requirement, an appropriate 
official of the Federal Bureau of Investiga-
tion shall promptly notify the financial in-
stitution, or officer, employee, or agent 
thereof, subject to the nondisclosure require-
ment that the nondisclosure requirement is 
no longer in effect.’’. 

(e) REQUESTS BY AUTHORIZED INVESTIGA-
TIVE AGENCIES.—Section 802 of the National 
Security Act of 1947 (50 U.S.C. 436), is amend-
ed by striking subsection (b) and inserting 
the following: 

‘‘(b) PROHIBITION OF CERTAIN DISCLOSURE.— 
‘‘(1) PROHIBITION.— 
‘‘(A) IN GENERAL.—If a certification is 

issued under subparagraph (B) and notice of 
the right to judicial review under paragraph 
(4) is provided, no governmental or private 
entity, or officer, employee, or agent there-
of, that receives a request under subsection 
(a), shall disclose to any person the par-
ticular information specified in the certifi-
cation during the time period to which the 
certification applies, which may be not 
longer than 1 year. 

‘‘(B) CERTIFICATION.—The requirements of 
subparagraph (A) shall apply if the head of 
an authorized investigative agency described 
in subsection (a), or a designee, certifies 
that, absent a prohibition of disclosure under 
this subsection, there may result— 

‘‘(i) a danger to the national security of 
the United States; 

‘‘(ii) interference with a criminal, counter-
terrorism, or counterintelligence investiga-
tion; 

‘‘(iii) interference with diplomatic rela-
tions; or 

‘‘(iv) danger to the life or physical safety 
of any person. 

‘‘(2) EXCEPTION.— 
‘‘(A) IN GENERAL.—A governmental or pri-

vate entity, or officer, employee, or agent 
thereof, that receives a request under sub-
section (a) may disclose information other-
wise subject to any applicable nondisclosure 
requirement to— 

‘‘(i) those persons to whom disclosure is 
necessary in order to comply with the re-
quest; 

‘‘(ii) an attorney in order to obtain legal 
advice or assistance regarding the request; 
or 

‘‘(iii) other persons as permitted by the 
head of the authorized investigative agency 
described in subsection (a). 

‘‘(B) NONDISCLOSURE REQUIREMENT.—A per-
son to whom disclosure is made under sub-
paragraph (A) shall be subject to the non-
disclosure requirements applicable to a per-
son to whom a request is issued under sub-
section (a) in the same manner as the person 
to whom the request is issued. 

‘‘(C) NOTICE.—Any recipient that discloses 
to a person described in subparagraph (A) in-
formation otherwise subject to a nondisclo-
sure requirement shall inform the person of 
the applicable nondisclosure requirement. 

‘‘(3) EXTENSION.—The head of an authorized 
investigative agency described in subsection 
(a), or a designee, may extend a nondisclo-
sure requirement for additional periods of 
not longer than 1 year if, at the time of each 
extension, a new certification is made under 
paragraph (1)(B) and notice is provided to the 
recipient of the applicable request that the 
nondisclosure requirement has been ex-
tended and the recipient has the right to ju-
dicial review of the nondisclosure require-
ment. 

‘‘(4) RIGHT TO JUDICIAL REVIEW.— 
‘‘(A) IN GENERAL.—A governmental or pri-

vate entity that receives a request under 
subsection (a) shall have the right to judicial 
review of any applicable nondisclosure re-
quirement and any extension thereof. 

‘‘(B) TIMING.— 
‘‘(i) IN GENERAL.—A request under sub-

section (a) shall state that if the recipient 
wishes to have a court review a nondisclo-
sure requirement, the recipient shall notify 
the Government not later than 21 days after 
the date of receipt of the request. 

‘‘(ii) EXTENSION.—A notice that the appli-
cable nondisclosure requirement has been ex-
tended under paragraph (3) shall state that if 
the recipient wishes to have a court review 
the nondisclosure requirement, the recipient 
shall notify the Government not later than 
21 days after the date of receipt of the no-
tice. 

‘‘(C) INITIATION OF PROCEEDINGS.—If a re-
cipient of a request under subsection (a) 
makes a notification under subparagraph 
(B), the Government shall initiate judicial 
review under the procedures established in 
section 3511 of title 18, United States Code. 

‘‘(5) TERMINATION.—If the facts supporting 
a nondisclosure requirement cease to exist 
prior to the applicable time period of the 
nondisclosure requirement, an appropriate 
official of the authorized investigative agen-
cy described in subsection (a) shall promptly 
notify the governmental or private entity, or 
officer, employee, or agent thereof, subject 
to the nondisclosure requirement that the 
nondisclosure requirement is no longer in ef-
fect.’’. 

SEC. 6. JUDICIAL REVIEW OF FISA ORDERS AND 
NATIONAL SECURITY LETTERS. 

(a) FISA.—Section 501(f)(2) of the Foreign 
Intelligence Surveillance Act of 1978 (50 
U.S.C. 1861(f)(2)) is amended— 

(1) in subparagraph (A)— 
(A) in clause (i)— 
(i) by striking ‘‘a production order’’ and in-

serting ‘‘a production order or nondisclosure 
order’’; and 

(ii) by striking ‘‘Not less than 1 year’’ and 
all that follows; 

(B) in clause (ii), by striking ‘‘production 
order or nondisclosure’’; and 

(2) in subparagraph (C)— 
(A) by striking clause (ii); and 
(B) by redesignating clause (iii) as clause 

(ii). 

(b) JUDICIAL REVIEW OF NATIONAL SECURITY 
LETTERS.—Section 3511(b) of title 18, United 
States Code, is amended to read as follows: 

‘‘(b) NONDISCLOSURE.— 
‘‘(1) IN GENERAL.— 
‘‘(A) NOTICE.—If a recipient of a request or 

order for a report, records, or other informa-
tion under section 2709 of this title, section 
626 or 627 of the Fair Credit Reporting Act (15 
U.S.C. 1681u and 1681v), section 1114 of the 
Right to Financial Privacy Act (12 U.S.C. 
3414), or section 802 of the National Security 
Act of 1947 (50 U.S.C. 436), wishes to have a 
court review a nondisclosure requirement 
imposed in connection with the request, the 
recipient shall notify the Government not 
later than 21 days after the date of receipt of 
the request or of notice that an applicable 
nondisclosure requirement has been ex-
tended. 

‘‘(B) APPLICATION.—Not later than 21 days 
after the date of receipt of a notification 
under subparagraph (A), the Government 
shall apply for an order prohibiting the dis-
closure of particular information about the 
existence or contents of the relevant request 
or order. An application under this subpara-
graph may be filed in the district court of 
the United States for any district within 
which the authorized investigation that is 
the basis for the request or order is being 
conducted. The applicable nondisclosure re-
quirement shall remain in effect during the 
pendency of proceedings relating to the re-
quirement. 

‘‘(C) CONSIDERATION.—A district court of 
the United States that receives an applica-
tion under subparagraph (B) should rule ex-
peditiously, and may issue a nondisclosure 
order for a period of not longer than 1 year, 
unless the facts justify a longer period of 
nondisclosure. 

‘‘(D) DENIAL.—If a district court of the 
United States rejects an application for a 
nondisclosure order or extension thereof, the 
nondisclosure requirement shall no longer be 
in effect. 

‘‘(2) APPLICATION CONTENTS.—An applica-
tion for a nondisclosure order or extension 
thereof under this subsection shall include— 

‘‘(A) a statement of the facts indicating 
that, absent a prohibition of disclosure under 
this subsection, there may result— 

‘‘(i) a danger to the national security of 
the United States; 

‘‘(ii) interference with a criminal, counter-
terrorism, or counterintelligence investiga-
tion; 

‘‘(iii) interference with diplomatic rela-
tions; or 

‘‘(iv) danger to the life or physical safety 
of any person; and 

‘‘(B) the time period during which the Gov-
ernment believes the nondisclosure require-
ment should apply. 

‘‘(3) STANDARD.—A district court of the 
United States may issue a nondisclosure re-
quirement order or extension thereof under 
this subsection if the court determines that 
there is reason to believe that disclosure of 
the information subject to the nondisclosure 
requirement during the applicable time pe-
riod will result in— 

‘‘(A) a danger to the national security of 
the United States; 

‘‘(B) interference with a criminal, counter-
terrorism, or counterintelligence investiga-
tion; 

‘‘(C) interference with diplomatic rela-
tions; or 

‘‘(D) danger to the life or physical safety of 
any person. 

‘‘(4) RENEWAL.—A nondisclosure order 
under this subsection may be renewed for ad-
ditional periods of not longer than 1 year, 
unless the facts of the case justify a longer 
period of nondisclosure, upon submission of 
an application meeting the requirements of 
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paragraph (2), and a determination by the 
court that the circumstances described in 
paragraph (3) continue to exist.’’. 

(c) MINIMIZATION.—Section 501(g) of the 
Foreign Intelligence Surveillance Act of 1978 
(50 U.S.C. 1861(g)) is amended— 

(1) in paragraph (1), by striking ‘‘Not later 
than’’ and all that follows and inserting ‘‘At 
or before the end of the period of time for the 
production of tangible things under an order 
approved under this section or at any time 
after the production of tangible things under 
an order approved under this section, a judge 
may assess compliance with the minimiza-
tion procedures by reviewing the cir-
cumstances under which information con-
cerning United States persons was acquired, 
retained, or disseminated.’’; and 

(2) in paragraph (2)(A), by inserting ‘‘acqui-
sition and’’ after ‘‘to minimize the’’. 
SEC. 7. CERTIFICATION FOR ACCESS TO TELE-

PHONE TOLL AND TRANSACTIONAL 
RECORDS. 

(a) IN GENERAL.—Section 2709(b)(1) of title 
18, United States Code, is amended— 

(1) by striking ‘‘certifies in writing’’ and 
inserting ‘‘provides a written certification 
by the Director (or a designee)’’; and 

(2) by inserting ‘‘that includes a statement 
of facts showing that there are reasonable 
grounds to believe’’ before ‘‘that the name,’’. 

(b) IDENTITY OF FINANCIAL INSTITUTIONS 
AND CREDIT REPORTS.—Section 626 of the 
Fair Credit Reporting Act (15 U.S.C. 1681u) is 
amended— 

(1) in subsection (a), by striking ‘‘has de-
termined in writing, that such information 
is sought for’’ and inserting ‘‘provides to the 
consumer reporting agency a written deter-
mination that includes a statement of facts 
showing that there are reasonable grounds to 
believe that such information is relevant 
to’’; and 

(2) in subsection (b), by striking ‘‘has de-
termined in writing that such information is 
sought for’’ and inserting ‘‘provides to the 
consumer reporting agency a written deter-
mination that includes a statement of facts 
showing that there are reasonable grounds to 
believe that such information is relevant 
to’’. 

(c) DISCLOSURES TO GOVERNMENTAL AGEN-
CIES FOR COUNTERTERRORISM PURPOSES.— 
Section 627(a) of the Fair Credit Reporting 
Act (15 U.S.C. 1681v(a)) is amended by insert-
ing ‘‘that includes a statement of facts show-
ing that there are reasonable grounds to be-
lieve’’ before ‘‘that such information is nec-
essary for’’. 

(d) FINANCIAL RECORDS.—Section 
1114(a)(5)(A) of the Right to Financial Pri-
vacy Act (12 U.S.C. 3414(a)(5)(A)) is amend-
ed— 

(1) by striking ‘‘certifies in writing’’ and 
inserting ‘‘provides a written certification 
by the Director (or a designee)’’; and 

(2) by striking ‘‘that such records are 
sought for foreign counter intelligence pur-
poses’’ and inserting ‘‘that includes a state-
ment of facts showing that there are reason-
able grounds to believe that such records are 
relevant to a foreign counterintelligence in-
vestigation’’. 

(e) REQUESTS BY AUTHORIZED INVESTIGA-
TIVE AGENCIES.—Section 802(a)(3) of the Na-
tional Security Act of 1947 (50 U.S.C. 
436(a)(3)), is amended— 

(1) by redesignating subparagraphs (B), (C), 
and (D) as subparagraphs (C), (D), and (E), re-
spectively; and 

(2) by inserting after subparagraph (A) the 
following: 

‘‘(B) shall include a statement of facts 
showing that there are reasonable grounds to 
believe, based on credible information, that 
the person is, or may be, disclosing classified 
information in an unauthorized manner to a 
foreign power or agent of a foreign power;’’. 

SEC. 8. PUBLIC REPORTING ON NATIONAL SECU-
RITY LETTERS. 

Section 118(c) of the USA PATRIOT Im-
provement and Reauthorization Act of 2005 
(18 U.S.C. 3511 note) is amended— 

(1) in paragraph (1)— 
(A) in the matter preceding subparagraph 

(A), by striking ‘‘concerning different United 
States persons’’; and 

(B) in subparagraph (A), by striking ‘‘, ex-
cluding the number of requests for subscriber 
information’’; 

(2) by redesignating paragraph (2) as para-
graph (3); and 

(3) by inserting after paragraph (1) the fol-
lowing: 

‘‘(2) CONTENT.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), each report required under 
this subsection shall include the total num-
ber of requests described in paragraph (1) re-
quiring disclosure of information con-
cerning— 

‘‘(i) United States persons; 
‘‘(ii) persons who are not United States 

persons; 
‘‘(iii) persons who are the subjects of au-

thorized national security investigations; or 
‘‘(iv) persons who are not the subjects of 

authorized national security investigations. 
‘‘(B) EXCEPTION.—With respect to the num-

ber of requests for subscriber information 
under section 2709 of title 18, United States 
Code, a report required under this subsection 
need not provide information separated into 
each of the categories described in subpara-
graph (A).’’. 
SEC. 9. PUBLIC REPORTING ON THE FOREIGN IN-

TELLIGENCE SURVEILLANCE ACT. 
Section 601 of the Foreign Intelligence Sur-

veillance Act of 1978 (50 U.S.C. 1871) is 
amended— 

(1) by redesignating subsections (b) 
through (e) as subsections (c) through (f), re-
spectively; 

(2) by inserting after subsection (a) the fol-
lowing: 

‘‘(b) PUBLIC REPORT.—The Attorney Gen-
eral shall make publicly available the por-
tion of each report under subsection (a) re-
lating to paragraphs (1) and (2) of subsection 
(a).’’; and 

(3) in subsection (e), as so redesignated, by 
striking ‘‘subsection (c)’’ and inserting ‘‘sub-
section (d)’’. 
SEC. 10. AUDITS. 

(a) TANGIBLE THINGS.—Section 106A of the 
USA PATRIOT Improvement and Reauthor-
ization Act of 2005 (Public Law 109–177; 120 
Stat. 200) is amended— 

(1) in subsection (b)— 
(A) in paragraph (1), by striking ‘‘2006’’ and 

inserting ‘‘2012’’; and 
(B) in paragraph (5)(C), by striking ‘‘cal-

endar year 2006’’ and inserting ‘‘each of cal-
endar years 2006 through 2012’’; 

(2) in subsection (c), by adding at the end 
the following: 

‘‘(3) CALENDAR YEARS 2007 AND 2008.—Not 
later than December 31, 2010, the Inspector 
General of the Department of Justice shall 
submit to the Committee on the Judiciary 
and the Permanent Select Committee on In-
telligence of the House of Representatives 
and the Committee on the Judiciary and the 
Select Committee on Intelligence of the Sen-
ate a report containing the results of the 
audit conducted under this section for cal-
endar years 2007 and 2008. 

‘‘(4) CALENDAR YEARS 2009 THROUGH 2012.— 
Not later than December 31, 2011, and every 
year thereafter through 2013, the Inspector 
General of the Department of Justice shall 
submit to the Committee on the Judiciary 
and the Permanent Select Committee on In-
telligence of the House of Representatives 
and the Committee on the Judiciary and the 

Select Committee on Intelligence of the Sen-
ate a report containing the results of the 
audit conducted under this section for the 
previous calendar year.’’; 

(3) in subsection (d)— 
(A) in paragraph (1), by striking ‘‘or (c)(2)’’ 

and inserting ‘‘(c)(2), (c)(3), or (c)(4)’’; and 
(B) in paragraph (2), by striking ‘‘and 

(c)(2)’’ and inserting ‘‘(c)(2), (c)(3), or (c)(4)’’; 
and 

(4) in subsection (e), by striking ‘‘and 
(c)(2)’’ and inserting ‘‘(c)(2), (c)(3), or (c)(4)’’. 

(b) NATIONAL SECURITY LETTERS.—Section 
119 of the USA PATRIOT Improvement and 
Reauthorization Act of 2005 (Public Law 109– 
177; 120 Stat. 219) is amended— 

(1) in subsection (b)(1), by striking ‘‘2006’’ 
and inserting ‘‘2012’’; 

(2) in subsection (c), by adding at the end 
the following: 

‘‘(3) CALENDAR YEARS 2007 AND 2008.—Not 
later than December 31, 2010, the Inspector 
General of the Department of Justice shall 
submit to the Committee on the Judiciary 
and the Permanent Select Committee on In-
telligence of the House of Representatives 
and the Committee on the Judiciary and the 
Select Committee on Intelligence of the Sen-
ate a report containing the results of the 
audit conducted under this section for cal-
endar years 2007 and 2008. 

‘‘(4) CALENDAR YEARS 2009 THROUGH 2012.— 
Not later than December 31, 2011, and every 
year thereafter through 2013, the Inspector 
General of the Department of Justice shall 
submit to the Committee on the Judiciary 
and the Permanent Select Committee on In-
telligence of the House of Representatives 
and the Committee on the Judiciary and the 
Select Committee on Intelligence of the Sen-
ate a report containing the results of the 
audit conducted under this section for the 
previous calendar year.’’; 

(3) in subsection (d)— 
(A) in paragraph (1), by striking ‘‘or (c)(2)’’ 

and inserting ‘‘(c)(2), (c)(3), or (c)(4)’’; and 
(B) in paragraph (2), by striking ‘‘or (c)(2)’’ 

and inserting ‘‘(c)(2), (c)(3), or (c)(4)’’; and 
(4) in subsection (e), by striking ‘‘or (c)(2)’’ 

and inserting ‘‘(c)(2), (c)(3), or (c)(4)’’. 
(c) PEN REGISTERS AND TRAP AND TRACE 

DEVICES.— 
(1) AUDITS.—The Inspector General of the 

Department of Justice shall perform com-
prehensive audits of the effectiveness and 
use, including any improper or illegal use, of 
pen registers and trap and trace devices 
under title IV of the Foreign Intelligence 
Surveillance Act of 1978 (50 U.S.C. 1841 et 
seq.) during the period beginning on January 
1, 2007 and ending on December 31, 2012. 

(2) REQUIREMENTS.—The audits required 
under paragraph (1) shall include— 

(A) an examination of each instance in 
which the Attorney General or any other at-
torney for the Government submitted an ap-
plication for an order or extension of an 
order under title IV of the Foreign Intel-
ligence Surveillance Act of 1978, including 
whether the court granted, modified, or de-
nied the application (including an examina-
tion of the basis for any modification or de-
nial); 

(B) an examination of each instance in 
which the Attorney General authorized the 
installation and use of a pen register or trap 
and trace device on an emergency basis 
under section 403 of the Foreign Intelligence 
Surveillance Act of 1978 (50 U.S.C. 1843); 

(C) whether the Federal Bureau of Inves-
tigation requested that the Department of 
Justice submit an application for an order or 
extension of an order under title IV of the 
Foreign Intelligence Surveillance Act of 1978 
and the request was not submitted to the 
court (including an examination of the basis 
for not submitting the application); 
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(D) whether bureaucratic or procedural im-

pediments to the use of pen registers and 
trap and trace devices under title IV of the 
Foreign Intelligence Surveillance Act of 1978 
prevent the Federal Bureau of Investigation 
from taking full advantage of the authorities 
provided under that title; 

(E) any noteworthy facts or circumstances 
relating to the use of a pen register or trap 
and trace device under title IV of the For-
eign Intelligence Surveillance Act of 1978, in-
cluding any improper or illegal use of the au-
thority provided under that title; and 

(F) an examination of the effectiveness of 
the authority under title IV of the Foreign 
Intelligence Surveillance Act of 1978 as an 
investigative tool, including— 

(i) the importance of the information ac-
quired to the intelligence activities of the 
Federal Bureau of Investigation or any other 
department or agency of the Federal Govern-
ment; 

(ii) the manner in which the information is 
collected, retained, analyzed, and dissemi-
nated by the Federal Bureau of Investiga-
tion, including any direct access to the infor-
mation provided to any other department, 
agency, or instrumentality of Federal, State, 
local, or tribal governments or any private 
sector entity; 

(iii) with respect to calendar years 2010 
through 2012, an examination of the mini-
mization procedures used in relation to pen 
registers and trap and trace devices under 
title IV of the Foreign Intelligence Surveil-
lance Act of 1978 and whether the minimiza-
tion procedures protect the constitutional 
rights of United States persons; 

(iv) whether, and how often, the Federal 
Bureau of Investigation used information ac-
quired under a pen register or trap and trace 
device under title IV of the Foreign Intel-
ligence Surveillance Act of 1978 to produce 
an analytical intelligence product for dis-
tribution within the Federal Bureau of In-
vestigation, to the intelligence community 
(as defined in section 3(4) of the National Se-
curity Act of 1947 (50 U.S.C. 401a(4))), or to 
other Federal, State, local, or tribal govern-
ment departments, agencies, or instrumen-
talities; and 

(v) whether, and how often, the Federal 
Bureau of Investigation provided informa-
tion acquired under a pen register or trap 
and trace device under title IV of the For-
eign Intelligence Surveillance Act of 1978 to 
law enforcement authorities for use in crimi-
nal proceedings. 

(3) SUBMISSION DATES.— 
(A) PRIOR YEARS.—Not later than Decem-

ber 31, 2010, the Inspector General of the De-
partment of Justice shall submit to the Com-
mittee on the Judiciary and the Select Com-
mittee on Intelligence of the Senate and the 
Committee on the Judiciary and the Perma-
nent Select Committee on Intelligence of the 
House of Representatives a report containing 
the results of the audit conducted under this 
section for calendar years 2007 thorough 2009. 

(B) CALENDAR YEARS 2010 THROUGH 2012.—Not 
later than December 31, 2011, and every year 
thereafter through 2013, the Inspector Gen-
eral of the Department of Justice shall sub-
mit to the Committee on the Judiciary and 
the Select Committee on Intelligence of the 
Senate and the Committee on the Judiciary 
and the Permanent Select Committee on In-
telligence of the House of Representatives a 
report containing the results of the audit 
conducted under this section for the previous 
calendar year. 

(4) PRIOR NOTICE TO ATTORNEY GENERAL AND 
DIRECTOR OF NATIONAL INTELLIGENCE; COM-
MENTS.— 

(A) NOTICE.—Not less than 30 days before 
the submission of a report under subpara-
graph (A) or (B) of paragraph (3), the Inspec-
tor General of the Department of Justice 

shall provide the report to the Attorney Gen-
eral and the Director of National Intel-
ligence. 

(B) COMMENTS.—The Attorney General or 
the Director of National Intelligence may 
provide such comments to be included in a 
report submitted under subparagraph (A) or 
(B) of paragraph (3) as the Attorney General 
or the Director of National Intelligence may 
consider necessary. 

(5) UNCLASSIFIED FORM.—A report sub-
mitted under subparagraph (A) or (B) of 
paragraph (3) and any comments included 
under paragraph (4)(B) shall be in unclassi-
fied form, but may include a classified 
annex. 

By Mr. ROCKEFELLER (for him-
self and Mrs. HUTCHISON): 

S. 1694. A bill to allow the funding for 
the interoperable emergency commu-
nications grant program established 
under the Digital Television Transition 
and Public Safety Act of 2005 to remain 
available until expended through fiscal 
year 2012, and for other purposes; to the 
Committee on Commerce, Science, and 
Transportation. 

Mr. ROCKEFELLER. Mr. President, I 
rise today to introduce legislation that 
will help improve public safety commu-
nications. 

September is a month when we re-
member. We remember that 8 years ago 
we witnessed the impossible horror of 
September 11th. We remember that 4 
years ago we watched the watery dev-
astation of Hurricane Katrina. We re-
member because even with the passage 
of time, these are wounds that do not 
heal and losses we will never forget. 

These events also demonstrated the 
tremendous bravery of our public safe-
ty officials. Their courage awes and in-
spires. So when tragedy strikes, we 
want to make sure that those who wear 
the shield have the communications 
systems they need to do the job. We 
know now that public safety commu-
nications can mean the difference be-
tween security and harm. 

Yet when it comes to public safety 
communications, we still have a lot of 
work to do. Four years ago, Congress 
took an important first step. In the 
Digital Television and Public Safety 
Act of 2005, Congress authorized the 
National Telecommunications and In-
formation Administration, in consulta-
tion with the Department of Homeland 
Security, to implement the Public 
Safety Interoperable Communications 
Grant Program. This program provided 
a one-time, formula-based, matching 
grant opportunity for public safety 
agencies to improve interoperable com-
munications systems. 

Governors across the country lined 
up to designate State agencies to apply 
for and administer these funds. Under 
the program, funds were originally 
available for the purchase and deploy-
ment of communications equipment 
and training for system users. Later, in 
the Implementing Recommendations of 
the 9/11 Commission Act of 2007, Con-
gress expanded the program to include 
planning and coordination activities. 

But now millions of these dollars are 
at risk. The September 30, 2010, dead-

line for expending funds that is a hold-
over from the original legislation could 
inadvertently jeopardize the effective-
ness of public safety communications 
projects in States across the country. 
Many grantees spent the first year of 
the grant period developing required 
plans and justifications and then 
awaiting approvals from the Depart-
ment of Homeland Security and the 
National Telecommunications and In-
formation Administration. As a result, 
many grantees did not have the full 3- 
year award period to acquire and de-
ploy interoperable communications 
equipment. They face the real possi-
bility of reaching the September 30, 
2010, deadline with communications 
projects incomplete. In short, it is no 
longer sensible to bind the States to 
this original deadline in 2010. 

There is no need to take my word for 
it. The Inspector General at the De-
partment of Commerce reached exactly 
the same conclusion. In a report pub-
lished in March 2009, the Inspector 
General found that grantees were un-
likely to finish their communications 
projects within the statutory time 
frames. The Inspector General even 
recommended that the National Tele-
communications and Information Ad-
ministration work with Congress to ex-
tend the deadline for grantees to ex-
pend their communications funds from 
this program. Now the National Gov-
ernors Association and the Association 
of Public Safety Communications Offi-
cials also have chimed in to support an 
extension. 

I rise today so we can do something 
about it. By extending the September 
30, 2010, deadline by one year and on a 
case-by-case basis two years, we can 
make sure that the funds are used ex-
actly as Congress intended. We can 
make sure that public safety projects 
are not stranded due to arbitrary dead-
lines. We can make sure that our first 
responders have the first class commu-
nications systems they desperately 
need and deserve. For this reason, I 
urge my colleagues to join me and Sen-
ator HUTCHISON and support this legis-
lation. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
into the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 1694 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. PUBLIC SAFETY INTEROPERABLE 

COMMUNICATIONS GRANTS. 
(a) Notwithstanding section 3006(a)(2) of 

the Digital Television Transition and Public 
Safety Act of 2005 (47U.S.C. 309 note), sums 
made available to administer the Public 
Safety Interoperable Communications Grant 
Program under section 309(j)(8)(E) of the 
Communications Act of 1934 (47 U.S.C. 
309(j)(8)(E)) shall remain available until ex-
pended, but not beyond September 30, 2012. 

(b) The period for performance of any in-
vestment approved under the Program as of 
the date of enactment of this Act shall be ex-
tended by one year, but not later than Sep-
tember 30, 2011, except that the Assistant 
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Secretary of Commerce for Communications 
and Information may extend, on a case-by- 
case basis, the period of performance for any 
investment approved under the Program as 
of that date for a period of not more than 2 
years, but not later than September 30, 2012. 
In making a determination as to whether an 
extension beyond September 30, 2011, is war-
ranted, the Assistant Secretary should con-
sider the circumstances that gave rise to the 
need for the extension, the likelihood of 
completion of performance within the dead-
line for completion, and such other factors 
as the Assistant Secretary deems necessary 
to make the determination. 

f 

SUBMITTED RESOLUTIONS 

SENATE RESOLUTION 279—MAKING 
MINORITY PARTY APPOINT-
MENTS FOR CERTAIN COMMIT-
TEES FOR THE 111TH CONGRESS 
Mr. MCCONNELL submitted the fol-

lowing resolution; which was consid-
ered and agreed to: 

S. RES. 279 
Resolved, That the following be the minor-

ity membership on the following committees 
for the remainder of the 111th Congress, or 
until their successors are appointed: 

COMMITTEE ON ARMED SERVICES: Mr. 
McCain, Mr. Inhofe, Mr. Sessions, Mr. 
Chambliss, Mr. Graham, Mr. Thune, Mr. 
Wicker, Mr. LeMieux, Mr. Burr, Mr. Vitter, 
and Ms. Collins. 

COMMITTEE ON BANKING, HOUSING 
AND URBAN AFFAIRS: Mr. Shelby, Mr. 
Bennett, Mr. Bunning, Mr. Crapo, Mr. Cork-
er, Mr. DeMint, Mr. Vitter, Mr. Johanns, 
Mrs. Hutchison, and Mr. Gregg. 

COMMITTEE ON COMMERCE, SCIENCE 
AND TRANSPORTATION: Mrs. Hutchison, 
Ms. Snowe, Mr. Ensign, Mr. DeMint, Mr. 
Thune, Mr. Wicker, Mr. LeMieux, Mr. 
Isakson, Mr. Vitter, Mr. Brownback, and Mr. 
Johanns. 

SPECIAL COMMITTEE ON AGING: Mr. 
Corker, Mr. Shelby, Ms. Collins, Mr. Hatch, 
Mr. LeMieux, Mr. Brownback, Mr. Graham, 
and Mr. Chambliss. 

f 

SENATE RESOLUTION 280—CELE-
BRATING THE 10TH ANNIVER-
SARY OF THE RULE OF LAW 
PROGRAM OF TEMPLE UNIVER-
SITY BEASLEY SCHOOL OF LAW 
Mr. SPECTER submitted the fol-

lowing resolution; which was referred 
to the Committee on the Judiciary: 

S. RES. 280 

Whereas in 1997, President William J. Clin-
ton and President Jiang Zemin agreed at the 
Sino-American Summit to collaborative ef-
forts to enhance legal exchanges between the 
United States and China; 

Whereas in 1999, Temple University estab-
lished a Master of Laws degree program in 
Beijing, the first foreign law degree granting 
program approved by the Chinese Ministry of 
Education, as a collaborative effort, first 
with China University of Political Science 
and Law, and subsequently with Tsinghua 
University School of Law; 

Whereas in 1999, Temple University signed 
a cooperative agreement with the State Ad-
ministration of Foreign Expert Affairs of 
China to deliver rule of law educational pro-
grams to Chinese government officials; 

Whereas in 2000, Temple University signed 
a cooperative agreement with the Supreme 
People’s Court of China to conduct judicial 
training; 

Whereas in 2001, Temple University signed 
a cooperative agreement with the Supreme 
People’s Procuratorate of China to conduct 
prosecutor training; 

Where in 2002, Temple University began a 
series of scholarly roundtables directed at 
Chinese law and legal education, with topics 
including World Trade Organization, Inter-
net, environmental, health, and private 
international law as well as nongovern-
mental organization advocacy and experien-
tial legal education; 

Whereas Justice Antonin G. Scalia visited 
Beijing and the Temple University rule of 
law program as part of a broad legal ex-
change between the United States and China; 

Whereas in 2003, former Temple University 
School of Law dean Robert Reinstein re-
ceived the National Friendship Award from 
Zhu Rongji, former Prime Minister of China 
in the Great Hall of the People; 

Whereas in 2009, Temple University, 
Tsinghua University, and the State Adminis-
tration of Foreign Expert Affairs of China 
will host events in Beijing to commemorate 
the 10-year anniversary of the rule of law 
program; 

Whereas as of 2009, Temple has educated a 
total of 903 legal professionals in the rule of 
law program in China, 78 percent of whom 
work in the public sector; and 

Whereas 391 Chinese legal professionals, in-
cluding judges, National People’s Congress 
and State Council legislative officers, pros-
ecutors, government officials, law professors, 
and commercial lawyers have graduated 
from, or are currently enrolled in, Temple’s 
Beijing Master of Laws program: Now, there-
fore, be it 

Resolved, That the Senate— 
(1) commends and congratulates Temple 

University Beasley School of Law, its fac-
ulty, its alumni, its 10th graduating class, 
and all involved in the 10th anniversary of 
the China rule of law program; and 

(2) recognizes that— 
(A) the Temple University Beasley School 

of Law rule of law program has succeeded in 
furthering the goal of promoting collabo-
rative legal exchanges between the United 
States and China; and 

(B) Temple University and its partners in 
China represent the spirit of cooperation and 
friendship between these 2 great nations, and 
will surely continue to strengthen those 
bonds into the future. 

Mr. SPECTER. Mr. President, I seek 
recognition to note the 10th anniver-
sary of Temple University’s China Rule 
of Law Program. The Beasley School of 
Law housed at Temple University 
stands as an outstanding leader in pro-
moting cross-cultural partnership be-
tween legal professionals in the United 
States and China. This year, the 
Beasley School celebrates ten years of 
cooperation with Tsinghua University 
in Beijing. Temple University’s China 
Rule-of-Law Program has awarded 
nearly 400 Master of Laws degrees to 
Chinese legal professionals to date. The 
first foreign law degree program to be 
approved by the Chinese Ministry of 
Education as well as the American Bar 
Association, Temple’s Rule of Law Pro-
gram represents a landmark program 
and step toward increased global un-
derstanding of legal procedure by edu-
cating Chinese legal professionals in 
the same manners and by the same 
standards as those practiced at Amer-
ican law schools. I respectfully submit 
this resolution to recognize Temple 
University’s outstanding leadership in 

promoting cross-cultural exchange in 
the field of international law. 

The partnership between Temple Uni-
versity and China’s Tsinghua Univer-
sity predates the establishment in 1999 
of the Master of Laws Degree program. 
Shortly after the official reestablish-
ment of diplomatic relations between 
the United States and China in Janu-
ary of 1979, Temple University awarded 
Vice Premier Deng Xiaoping with an 
honorary law degree. Educational and 
cultural exchange became the center-
pieces of renewed cooperation between 
the two powers over the course of the 
last three decades. Shortly after Presi-
dent Clinton and President Zemin’s 
mutual call for collaboration in legal 
exchange in 1997, Temple formally cre-
ated the China Rule-of-Law Program 
that merits commendation today. 

Cooperating to meet the demands of 
a global environment in which legal 
professionals are increasingly required 
to be trained in international legal 
standards, American faculty from Tem-
ple, Chinese faculty at Tsinghua Uni-
versity, and highly accomplished inter-
national practitioners teach courses 
entirely in English at Tsinghua’s facili-
ties in Beijing. The 30 credit cur-
riculum concentrates on American and 
international law and in particular fo-
cuses on the subfields of criminal and 
business law. The program requires the 
same standards of scholarship of its 
Chinese students that ABA accredited 
American law institutions require at 
home and requires a full-time student 
to devote 15 months to complete the 
program. Students earning their de-
grees through Temple’s Beasley- 
Tsinghua program participate in the 
same dialogue-based methods as stu-
dents in American classrooms; they are 
also given access to the Lexis and 
Westlaw legal research tools during 
their studies. This means that Chinese 
students receiving the Master of Laws 
degree from Temple’s Beasley Law 
School at Tsinguah become familiar 
with the same processes for solving 
legal puzzles and conducting legal re-
search as those that mark the standard 
within international circles. Therefore, 
as a capacity building tool for Chinese 
professionals within the international 
legal environment, Temple’s China 
Rule-of-Law program is indispensible. 

As a means of promoting bilateral 
understanding over legal norms and 
standards, this type of program is even 
more vital. Legal norms and standards, 
we must remember, are formed and in-
terpreted within social, cultural, and 
historical contexts. The continued 
growth of a strong partnership between 
our two nations is contingent upon a 
full understanding of this contextual 
environment because it serves as the 
setting in which legal standards are 
shaped and in which they are applied. 
In today’s international climate, this 
cooperation is more important than 
ever before, and Temple should be re-
garded as an exemplar for its leader-
ship in cultivating such cooperation. 

The study abroad component of this 
program, which brings these Chinese 
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